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TEN YEARS OF COMPARATIVE NEGLIGENCE 


RicHarp V. CAMPBELL 


In 1931, the Wisconsin legislature passed a statute providing 
that :? 


Contributory negligence shall not bar a recovery in an action 
by any person or his legal representative to recover damages for 
negligence resulting in death or in injury to person or property, 
if such negligence was not as great as the negligence of the 
against whom recovery is sought, but any damages allowed shall 
be diminished by the jury in the proportion to the amount, of neg- 
ligence attributable to the person recovering. 

This statute governed all accidents occurring after June 15, 1931.? 
It has been administered now for approximately ten years without 
change. It is my purpose here to review Wisconsin’s experience dur- 
ing this period with two ends in view: First, to consider how the 
court has construed the statute; second, to evaluate the results with a 
view to possible improvements. Previous articles in this law review 
and in other periodicals deal fully with the general merits of a com- 
parative negligence principle.* There appears to be substantial agree- 
ment that the common law bar rule is unsound. The great majority 
of lawyers and judges in Wisconsin apparently feel that the compara- 
tive negligence law is just and not unduly cumbersome to administer. 


I. INTERPRETATION OF WIscoNsIN’s 1931 STATUTE 
A. In General 


1. Claimant’s right to recover—The statutory language is clear 
on the right of a claimant to recover against a single defendant. The 
contributory negligence of the plaintiff shall not bar recovery “if such 
negligence was not as great as the negligence of the person against 
whom recovery is sought.” Obviously, if the plaintiff is 50% or more 
at fault his rights are governed by the common law rule, and his neg- 
ligence operates as a coniplete bar. The statute is important only 
when a claimant is 49% or less at fault. 





* Wisconsin Laws, 1931, c. 242, creating Wis. Stat. §331.045. 
* Peters v. Milwaukee Elec. Ry. & Light Co., 217 Wis. 481, 259 N.W. 724 
1935). 

*Campbell, Wisconsin’s Comparative Negligence Law (1932) 7 Wis. L. Rev. 
222; Mole & Wilson, A Study of Comparative Negligence (1932) 17 Corn. L. Q. 
333; Whelan, Comparative Negligence (1938) Wis. L. Rev. 465. 
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The process of deciding whether the claimant is as negligent as the 
other party is another stage in the administration of the reasonable 
man standard. Thus, it involves a similar delicate weighing of the 
functions of court and jury, respectively. Early opinions indicated 
that the Supreme Court would leave the decision of this question al- 
most entirely in the hands of the jury, with a possible exception when 
the negligence of both parties was of the same kind and character.‘ 
In McGuiggan v. Hiller Brothers,5 an early case, the defendant made 
a strong showing against the plaintiff but the court answered him as it 
had in Brown v. Haertel:® “Nor can we say that the plaintiff’s negli- 
gence, as a matter of law, is greater than that of the defendant. The 
negligent acts differ in kind and quality and we know of no legal yard- 
stick by which we can classify, evaluate and compare them.” 

The first case to rule for the defendant on this issue was decided 
in 1935.7 The proceeding was one to collect for the death of the plain- 
tiff’s husband in a railway crossing accident. The jury found the 
husband (H) guilty of 40% negligence and the defendant (D) re- 
sponsible for 60% negligence. In reaching this decision the jury made 
findings that D’s agents failed to either ring the bell or blow the 
whistle as the train approached the crossing. The Supreme Court 
ruled that as a matter of law the evidence was not sufficient to sup- 
port the finding that the whistle was not blown. It took the position 
that since the jury had found the negligence to be 60% on the part of 
D as compared with 40% on the part of H on the assumption that 
D was negligent in both of these respects, it was a necessary result 
of rejecting the finding of negligence as to whistling that H was at 
least as negligent as D. It is obvious that the acts of the parties 
here were of an entirely different kind and quality. As the facts of 
the case are unusual, the decision could hardly be classified as signi- 
ficant. But by 1939 it was clear that the court was rapidly departing 
from its earlier observations.’ This does not mean that it has changed 
its general rule that the issue is for the jury. It does, however, show a 
refusal to be guided by a rule of thumb in deciding for or against the 
exercise of its power to interfere with the jury.* It may rule in favor 





“McGuiggan v. Hiller Bros., 209 Wis. 402, 245 N. W. 97 (1932); Brown v. 
Haertel, 210 Wis 345, 244 N. W. 630 (1932). 

*209 Wis. 402, 245 N.W. 97 (1932). 

*210 Wis. 345, 244 N.W. 630 (1932). 

* Zenner v. Chicago, St. P., Milw. & P. Ry., 219 Wis. 124, 262 N.W. 581 (1935). 

*For a complete review of the cases, see Note, 1939 Wis. L. Rev. 530. 

* Hansberry v. Dunn, 230 Wis. 626, 284 N.W. 556 (1939); Fronczek v. Sink, 
235 Wis. 398, 291 N. W. 850, rehearing denied 235 Wis. 398, 293 N. W. 153 (1940). 
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of the defendant as a matter of law although the acts are not of the 
same kind and character ; it may refuse to interfere although they are. 
As the court points out in Fronczek v. Sink :!© “Two motorists may 
exceed the speed laws in ways that differ widely in degree.” Likewise, 
the number of acts of negligence is not controlling. The problem is 
not one of simple mathematics. A person negligent in one respect 
may be held as a matter of law at least as negligent as one found neg- 
ligent in two or more respects." 


The rule that has finally evolved is a sound one for administering 
the present legislation. The problem is not one that can be satisfac- 
torily handled by any mechanical rule. As in the case of the negligence 
issue itself, the decision must be made in the light of all of the facts 
and circumstances of the case. 

2. Diminution of damages.—Where the plaintiff is at fault in 
a degree less than 50% he is entitled to recover “but any damages al- 
lowed shall be diminished by the jury in proportion to the amount of 
negligence attributable to the person recovering.” This language if 
literally interpreted seems relatively clear. The only doubt that might 
arise is that it was apparently taken from the Federal Employers’ 
Liability Act where the plaintiff is entitled to recover irrespective of 
how negligent he is.12 Except for a brief interval the court has con- 
sistently construed the statute as its wording implies. In 1932 in 
Paluczak v. Jones,)* it was said that the claimant’s recovery must be 
reduced in such ratio as his negligence bears to that of the defendant. 
Apparently this language was inadvertent and it was withdrawn three 
months afterward, in Cameron v. Union Automobile Insurance 
Company.* The plaintiff is entitled to recover his entire damages 
diminished by an amount which is in the same proportion to the total 
damages that the amount of negligence attributable to the plaintiff 
bears to the combined negligence of both. Thus, if the plaintiff is 
30% at fault he recovers 70% of his damages; if he is 20% negligent 
he recovers 80% of his damages, etc. 

It has been frequently suggested that this construction establishes 
a law which is patently unfair in that it makes a decision of no re- 
covery or substantial recovery depend upon one degree of fault. It 





235 Wis. 398, 291 N.W. 850, rehearing denied 235 Wis. 398, 293 N.W. 
153 (1940). 
™ Hustad v. Evetts, 230 Wis. 292, 282 N. W. 595 (1939). 
*35 Stat. 66 (1908), 45 U. S. C. §53 (1926). 
* 209 Wis. 640, 245 N. W. 655 (1932). 
* 210 Wis. 659, 246 N. W. 420, 247 N. W. 453 (1933). 
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is, of course, clear that if P is 50% at fault he recovers nothing. If he 
is 49% at fault he recovers 51% of his damages. It is unlikely 
that a jury will ever make findings of this kind but this is merely an 
aggravated example of what happens when the jury makes other find- 
ings, as 40% by P and 60% by D. There are several answers to the 
point made here. It should be remembered that under the common law 
even more fatal results were dependent on a single degree of fault. If 
P was 1% at fault he recovered nothing. If entirely free from fault 
he recovered 100%. It is the legislature’s adherence to the common 
law rule to the extent that P recovers nothing where he is 50% at 
fault that produces the apparent hardship. The test for the diminu- 
tion of damages administered by the court is a proper one. Again, 
the legislation is clear. If it works a hardship it should be amended 
but this would not justify a misinterpretation. 

Should the jury be instructed to compute the reduction of the 
damages or to return it in terms of percentages? It has been custo- 
mary under the comparative negligence acts of other jurisdictions to 
have the jury write in the diminished amount. It could not be done 
in any other way where the general verdict is used. But the special 
verdict is commonly used in negligence cases in Wisconsin. In sev- 
eral instances where the Wisconsin courts were administering the fed- 
eral act, the jury’s findings have been made in terms of percent- 
ages.15 The statement of the act that “any damages allowed shall be 
diminished by the jury in proportion to the amount of negligence at- 
tributable to the person recovering” does not indicate a legislative in- 
tent to control the clerical procedure. The advantage of a finding in 
percentages is that it insures an opportunity on motion for the cor- 
rection of any mathematical errors in computation. The trial courts 
in general have followed the practice approved above. However, the 
Supreme Court held in Honore v. Ludwig’ that although this was 
probably the preferred practice, it is not error to submit the case 
otherwise. In that case the trial judge asked the jury to find whether 
the plaintiff was as negligent or more negligent than the defendant. 
It then instructed the jury to compute the damages as diminished by 
the percentage of the plaintiff’s negligence. It is interesting to com- 
pare this decision with the rule that the jury shall not be informed 
of the effect of its findings. In De Groot v. Van Akkeren*' the court 





* Kalashian v. Hines, 171 Wis. 429, 177 N. W. 602 (1920); Richter v. Chi., 
M. & St. P. Ry. Co., 176 Wis. 188, 186 N. W. 616 (1922). 
* 211 Wis. 354, 247 N. W. 335 (1933). 
* 225 Wis. 105, 273 N. W. 725 (1937). 





ee 


















ES 








May] COMPARATIVE NEGLIGENCE 293 


held it error to read the comparative negligence statute to the jury. 
Apparently, under the procedure in Honore v. Ludwig the jury has 
for all practical purposes been told the effect of its conclusions. 

In Schulz v. General Casualty Company'® the court dealt with a 
rule in connection with diminution of damages that is of interest al- 
though it has not played an important role in the administration of our 
present comparative negligence statute. The rule is stated only by 
way of dictum, the court holding that in any event a new trial must 
be ordered on other grounds. The jury had apportioned the negli- 
gence at 90% on the part of D and 10% on the part of P. The court, 
after examining the record with reference to the negligence of the 
parties, stated that it might be held that this finding was improper, and 
a new trial ordered on the question of comparative negligence. In 
other words, although the jury has been properly instructed and the 
court is not in a position to rule as a matter of law that P is at least 
as negligent as D, the court is convinced that the jury’s findings on 
the degrees of negligence of the respective parties should not stand. 
Such a rule is fully supported by precedents under other comparative 
negligence laws!® and would undoubtedly have been an important 
factor in the administration of our statute if that legislation did not 
have the rule denying recovery to a claimant who is 50% or more at 
fault. The latter has completely overshadowed it. In most cases 
where the jury has been properly instructed, it is likely that the court 
will be ready to find the plaintiff at least as negligent as the defendant 
as a matter of law if it is convinced that the jury’s findings in that 
respect should be interfered with in any way. 


B. Concurrent and Independent Negligence of Several Parties. 


While the legislature was considering the comparative negligence 
question in 1931, the senate adopted an amendment which specifically 
covered situations where more than two parties caused injuries by in- 
dependent acts of negligence. The assembly was unfavorable to 





** 233 Wis. 118, 288 N. W. 803 (1939); see also Hammer v. Minneapolis, St. P. 
and S. S. M., 216 Wis. 7, 255 N. W. 124 (1934). 

*In numerous cases arising under comparative negligence statutes, courts 
have interfered with verdicts on the theory that the jury failed to make a 
Proper proportional decrease of the recovery usually giving the plaintiff his 
option of a remittitur or a new trial. See, for example, Atlantic Coast Lines Ry. v. 
Hobbs, 71 Fla. 109, 70 So. 939 (1916); Tampa Elec. Co. v. Bryant, 101 Fla. 204, 
133 So. 887 (1931); Yazoo & M. V. R. Co. v. Williams, 114 Miss. 236, 74 So. 835 
(1917); Tallahala Lbr. Co. v. Holliman, 125 Miss. 308, 87 So. 661 (1931); 
Yellow Pine Trustees v. Holley, 142 Miss. 241 (1925). 

*” Sub. Amend. No. 1S to Bill No. 55S. 
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this amendent. The ultimate result was the enactment of our present 
statute. The express wording of the statute refers only to a 
“person or his legal representative” and “the person against whom re- 
covery is sought.” But naturally it must be applied no matter how 
many parties are involved in the accident. This requires the court 
to interpret the legislation without any guidance as to the legislative 
intent except the general policy to be applied in cases covered by the 
express statutory language. 

1. Claimant’s right to recover—tIn deciding when the claimant 
is at least as negligent as the defendants it is necessary to determine 
whether to lump the defendants or compare each one individually 
with the plaintiff. The court has never been required to pass squarely 
on this point but its language in Walker v. Kroger Grocery & Baking 
Company*' is a concise and positive statement of its position. The 
court said:** “Now by virtue of sec. 331.045, Stats., the instances 
in which there is a right to recover have been increased in that, even 
though there was contributory negligence, recovery is not barred 
if such negligence was not as great as the negligence of the person 
against whom recovery is sought. If such contributory negligence 
was as great as the negligence of one of the tortfeasors against whom 
recovery is sought, then as to that particular tortfeasor there still 
is no right to recover. That tortfeasor is out of the picture as far as 
liability on his part to the party whose neligence was as great as his 
is concerned. On the other hand, from every remaining tortfeasor, 
whose negligence was greater than that of the person seeking to 
recover, there exists now, by virtue of the statute, a right to recover, 
subject, however, to the limitation prescribed by the statute, that the 
damages allowed shall be diminished in proportion to the negligence 
attributable to the person recovering.” We are fully justified in 
assuming that this commits the court to the view that an individual 
comparison must be made. This is strictly in accord with the policy 
expressed by the legislature. One of the fundamental characteristics 
of the Wisconsin statute is its retention of enough of the individual- 
istic spirit of the common law to deny relief to a claimant whose 
negligence is equal to or greater than that of a person whom he is 
seeking to hold responsible. This principle would be disregarded in 
many cases_if the defendants were treated as a unit for the purpose 
of determining liability. For example, if the claimant was guilty of 





* 214 Wis. 519, 252 N. W. 721 (1934). 
™ Id. at 536, 252 N. W. at 727. 
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45% negligence, two defendants of 25% each, and one defendant of 
5%, the claimant would recover against all of them. Such a result 
is inconsistent with the policy of our legislation. Under the view 
expressed in the Walker case the claimant recovers nothing in the 
situation described above. 


2. Diminution of damages.—Several tenable theories for deter- 
mining diminution of damages present themselves. I have discussed 
these fully in an earlier article.2* Walker v. Kroger Grocery & Bak- 
ing Company** settles the law of the state. The court there adopted 
the theory that seems to conform more nearly to the legislative in- 
tent than any other. It held that each responsible defendant is jointly 
and severally liable for the full sum recoverable. It is clear that the 
comparative negligence statute was not intended to alter common law 
rules of joint and several liability. Any construction other than the 
one given by the court would necessarily have such an effect in some 
degree. It may be urged that this makes one defendant responsible 
for the fault of another. The answer to this contention is that it is 
not the statute but the common law rules of joint and several lia- 
bility which produce this result. Those rules have been in no way 
changed by the existing statute. 

The serious problem remains of determining the full sum re- 
coverable. This was a specific point involved in Walker v. Kroger 
Grocery & Baking Company.*®> In that case H was entirely free 
from liability because G had assumed the risk of H’s negligence. The 
trial court instructed the jury that it should find the proportion of 
causal negligence of the guest (G) on the one hand and of the 
third party (7) and the host (H) on the other hand. T contended 
that H’s negligence should have been added to that of G, but the 
Supreme Court upheld the instruction given by the trial judge. It 
seemed to be assumed that H’s negligence must be borne 100% either 
by T or G. This is an obviously unjust result and should not be 
reached unless some rule of law clearly requires it. 

The wording of the statute does not compel such a result. The 
court, however, seems to have assumed otherwise. It concluded that 
if one of the terms of the proportion was the negligence attributable 
to the person recovering, as the statute says, the causal negligence 





* Campbell, Wisconsin’s Comparative Negligence Law (1932) 7 Wis. L. Rev. 
222 at 242. 
“214 Wis. 519, 252 N.W. 721 (1934). ’ 
* Ibid. 
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of all other participants must be deemed to constitute the other term. 
This reasoning overlooks the fact that the statutory language does 
not cover our case at all. We must rather follow the statutory policy. 
That policy is clear. It is that the party seeking recovery on the one 
hand and the party or parties legally responsible on the other hand 
are the units for comparison. Applying this policy to our case, the 
negligence of H, who is not responsible to G, should be dropped en- 
tirely from the case; or if one desires to phrase it another way, it 
should be borne by G and T according to their respective negligence. 

Another point made in the opinion is that the comparative negli- 
gence statute was not designed to change the rules of joint and 
and several liability. I agree fully with this conclusion as I have 
pointed out above but it seems utterly irrelevant to the issue involved 
here. 

What is the basis of the joint and several liability of independent 
tortfeasors? It is a purely practical one. Unless it is recognized, 
each one could relieve himself when sued by claiming that the other 
caused the damage. Each is held for the entire damage because as a 
practical matter it is impossible to separate the damage and allocate 
it to a particular party. It is for this reason that T must bear the 
damage in full except as reduced by G’s contributory negligence even 
though H also contributed to cause the damage. And if there had 
been no assumption of risk H and T would be jointly liable and 
then T would also incidentally have to shoulder H’s personal fault. 
This is the necessary effect of the rules of joint and several liability. 
It will be remembered, however, that in such a situation T has a right 
of contribution against H. Further, there is actually no joint lia- 
bility in the Walker case. T is the only person liable to G. 

Let us examine how the rule of the Walker case works. Assume 
that H is 70% negligent, T is 20% negligent and G is 10% negli- 
gent; that G assumes the risk of H’s negligence. Under the Walker 
case, G recovers 90% of his damages from 7. In other words, T 
bears the entire burden of H’s negligence, (70% of the total negli- 
gence in the case) although H isn’t responsible for it himself. In 
this case G’s recovery should depend on a comparison of the negli- 
gence of G and T only. G should recover *%o or % instead of %o. 

The Walker case apparently governs any case where a particular 
defendant is free from liability. Thus, if one defendant is released 
because his negligence is equal to or less than that of the plaintiff, the 
other defendants have to bear that negligence. It is unfortunate that 
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the decision has not been overruled. It seems impossible to find any 
justification for it. But the court has never questioned it. On the 
contrary, it was given an added stamp of approval in 1936 in Ross v. 
Koberstein.2* There D was complaining of the failure of the instruc- 
tions to follow this rule of the Walker case. It is obvious that this 
was not prejudicial to D and the court so held. The negligence of P 
would necessarily decrease proportionately rather than increase if 
fault was added to the unit that D was responsible for. The opinion 
indicates that the court fully approves the decision in the Walker 
case. 


C. Effect on Other Established Doctrines 


1. Assumption of risk—Under the common law where either as- 
sumption of risk or contributory negligence constituted a complete bar 
to an action based on negligence, it was unnecessary to distinguish 
them carefully.27 But under the 1931 statute unless the term “neg- 
ligence” used there is defined to include assumption of risk a specific 
distinction is imperative. 


The term “assumption of risk” had been used very loosely in 
Wisconsin in common with most states.”* Its most striking practical 
importance in 1931 was in actions by guests in automobiles against 
their hosts for injuries. The term described two distinct sets of 
limitations applicable to such cases. In one sense it means policy 
limitations on duty that are entirely independent of any conduct or 
consent of the guest, except the general willingness to enter into 
the relation.2® The law recognizes these in defining the duties which 





*220 Wis. 73, 264 N. W. 642 (1936). 

See Upthegrove v. Jones & Adams Coal Co., 118 Wis. 673, 96 N. W. 385 
(1903) ; Horn v. LaCrosse Box Co., 131 Wis. 384, 111 N. W. 522 (1907). 

* Bohlen, Voluntary Assumption of Risk (1906) 20 Harv. L. Rev. 14, 91. 

*The guest accepts the condition of the car, except for traps. O’Shea v. 
Lavoy, 175 Wis. 456, 185 N. W. 525 (1921); Waters v. Markham, 204 Wis. 332, 
235 N. W. 797 (1931); Campbell v. Spaeth, 213 Wis. 162, 250 N. W. 394 (1933); 
Jensen v. Jensen, 228 Wis. 77, 279 N. W. 628 (1938). It is also commonly said 
that the guest accepts the driver with such skill, competency and experience as 
he possesses. Cleary v. Eckart, 191 Wis. 114, 210 N.W. 267 (1926); Harter v. 
Dickman, 209 Wis. 283, 245 N. W. 157 (1932); Ganzer v. Great American Indem- 
nity Co., 209 Wis. 135, 244 N. W. 588 (1932); Eisenhut v. Eisenhut, 212 Wis. 
467, 250 N. W. 441 (1933) ; Struck v. Vetter, 233 Wis. 540, 290 N. W. 131 (1940) ; 
School v. Milwaukee Automobile Insurance Company, 234 Wis. 332, 291 N. W. 
311 (1940). This rule, however is subject to several broad limitations. Ponei- 
towcki v. Harres, 200 Wis. 504, 228 N. W. 126 (1930) ; Cummings v. Nelson, 213 
Wis. 121, 250 N. W. 759 (1933); Monsos v. Euler, 216 Wis. 133, 256 N. W. 
630 (1934) ; Pecor v. Home Indemnity Co., 234 Wis. 407, 291 N. W. 313 (1940). 
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the relation creates. It is clear that these rules were in no way 
affected by the comparative negligence law. 


In a second sense the term is used to describe other limitations 
that are in some way connected with the guest’s awareness of the 
host’s defective driving and his failure to object thereto.°° It was in 
this sense that assumption of risk was frequently referred to as “a 
form of contributory negligence.” As late as 1931 in Biersach v. 
W echselberg,** the Supreme Court, in discussing the question said :3 


To the lay mind at least the term “assumption of risk” is dis- 
tinguished from that of “contributory negligence” because con- 
tributory negligence involves fault and assumption of risk does 
not. While the notion of fault is involved in so-called assumption 
of risk, it is not so apparent. 


The comparative negligence doctrine soon required that a definite 
stand be taken on this subject. The decisions in 1934 in Walker v. 
Eroger Grocery & Baking Company** and Scory v. LaFave** finally 
settled the law of the state. In these cases the court squarely held 
that the guest’s voluntary acquiescence in known risks in the host’s 
operation of the automobile is a complete bar to the guest’s action 
against the host. Later decisions have consistently followed this rule. 

It is safe to conclude that it is now settled law that the term 
“negligence” in the comparative negligence statute does not include 
assumption of risk in either sense in which that term is used in host- 
guest cases in Wisconsin. However, it should be noted that at least 
one member of the court has consistently disagreeed with this doc- 
trine.*® 

This is not the place to analyze in detail the many problems still | 
unsettled in connection with assumption of risk, but I do wish to 
caution the reader against confusing these with the operation of 
ordinary principles of negligence. The acquiescence in known risks 
may or may not conform to standards of reasonable prudence de- 
pending on the facts and circumstances of particular cases. In situa- 
tions where this is important, as for example, where a guest in an 
automobile sues the driver of another car, any negligence in this 











” For a review of the cases through 1931, see Campbell, Wisconsin’s Compar- 
ative Negligence Law (1932) 7 Wis. L. Rev. 222 at 235. 
* 206 Wis. 113, 238 N. W. 905 (1931). 
™ 7d. at 118, 238 N. W. at 907. 
214 Wis. 519, 252 N. W. 721 (1934). 
“215 Wis. 21, 254 N. W. 643 (1934). 
* See id. at 33, 254 N. W. at 648. 
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respect may be used against the guest under the comparative negli- 
gence statute. It can also be used by the host in an action by the 
guest against him, but naturally in such a case the host will not be 
particularly interested in a partial defense where he has a complete 
defense on the same facts. 


2. Degrees of negligence-——A distinct meaning has been attached 
by the Wisconsin Supreme Court to the terms slight negligence, ordi- 
nary negligence, and gross negligence. Slight negligence is the failure 
to exercise that degree of care and vigilance which persons of extra- 
ordinary prudence and foresight are accustomed to use.°® Ordinary 
negligence is the failure to exercise the care which a reasonable man 
would exercise under the same or similar circumstances.3* Gross 
negligence is conduct of such a reckless or wanton type as to be 
equivalent to an intention to inflict injuries.** 


a. Slight negligence. It is obvious that conduct defined as slight 
negligence is unimportant from a legal standpoint. It has no effect on 
the rights of litigants. On the part of a plaintiff, it has never pre- 
vented his recovery; on the part of a defendant, it does not render 
him liable.*® This unfortunate use of the term apparently resulted 
from a desire to change the point of view taken in early decisions 
without expressly overruling the statements made therein. This was 
accomplished by differentiating slight negligence from slight want of 
ordinary care.*° Thus, slight want of ordinary care barred an action 
based on negligence at common law in Wisconsin; slight negligence 
did not. Negligence being uniformly defined as a want of ordinary 
care, our law has produced an odd and confusing terminology. It is 
clear that the comparative negligence statute leaves slight negligence 
as it has always been—a term of no legal value. 


b. Ordinary negligence. Want of ordinary care, slight, medium 
or great, on the part of the plaintiff which contributed to his injuries 
barred his action at common law.*! The basic purpose of the statute 
is to alter this rule where the plaintiff is less than 50% at fault. 


c. Gross negligence. It probably is unimportant from a prac- 





* Griffin v. Town of Willow, 43 Wis. 509 (1878). 

* This formula is stated in a variety of ways. See Beuscher & Modrall, Neg- 
ligence and Due Care (1929) 5 Wis. L. Rev. 209. 

* Bentson v. Brown, 186 Wis. 629, 203 N. W. 380 (1925). 

* Astin v. Chi., M. & St. P. Ry., 143 Wis. 477, 128 N. W. 265 (1910); 
Ditberner v. Chi., M. & St. P. Ry., 47 Wis. 138 (1879). 
“ Dreher v. Fitchberg, 22 Wis. 675 (1868). 
* Randall et al., Ex’rs. v. N. W. Tel. Co., 54 Wis. 140, 11 N. W. 419 (1882). 
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tical standpoint whether the statute applies to a grossly negligent 
plaintiff. Normally his negligence will be equal to or greater than 
the defendant’s negligence, although it is conceivable that a case 
might arise where the defendant is guilty of a higher degree of gross 
negligence than the plaintiff. The more practical question is whether 
the plaintiff’s recovery shall be reduced where the defendant is guilty 
of gross negligence. In that situation, the plaintiff was entitled at 
common law in Wisconsin to recover the full damages sustained.*? 

Logic seems clearly to require a decision that the gross negligence 
doctrine is in no way affected by the comparative negligence statute. 
It is a well established rule of construction that when a statute uses 
words which have a definite and well-known meaning at common law 
it will be presumed that the words were used in that sense unless a 
contrary intention clearly appears.** Under the common law of Wis- 
consin, the terms “negligence” and “gross negligence” have been 
sharply distinguished.** The court has repeatedly held that gross 
negligence is not a form of negligence; that it is characterized by an 
intent to injure, if not actual, then constructive; that is, by such a 
reckless and wanton disregard of the rights and safety of another or 
his property and a willingness to inflict injury as the law deems 
equivalent to such intent.*® There are undoubtedly grounds for the 
argument that this distinction has been made in order to reach a de- 
sirable result ; that the true difference between “ordinary negligence” 
and .“gross negligence” is one of degree rather than one of kind. 
But can it be assumed that this was in the mind of the legislature 
when it used the term “negligence” ? 

The issue came before the Supreme Court in 1938 in Wedel v. 
Klein* in an indirect manner. The question raised there was whether 
the rule that a defendant guilty of gross negligence was barred from 





“ Tomasik v. Lanferman, 206 Wis. 94, 238 N. W. 857 (1931) ; see Watermolen 
v. Fox River Elec. Ry. & Power Co., 110 Wis. 153, 85 N. W. 663 (1901). 

““Tn the construction of the statutes of this state the following rules shall be 
observed unless such construction would be inconsistent with the manifest intent 
of the legislature; that is to say: . . . All words and phrases shall be construed 
and understood according to the common and approved usage of the language; 
but technical words and phrases and such others as may have acquired a peculiar 
and appropriate meaning in the law shall be construed and understood accord- 
ing to such peculiar and appropriate meaning.” Wis. Stat. (1939) §370.01. 

“ Wilson v. Chippewa Valley Elec. Ry. Co., 120 Wis. 636, 98 N. W. 536 (1904). 

“ Bolin v. Chi. St. P. M. & O. Ry. Co., 108 Wis. 333, 84 N. W. 446 (1900) ; 
Rideout v. Winnebago Traction Co., 123 Wis. 297, 101 N. W. 672 (1904); Gould 
v. Merrill R. & L. Co., 139 Wis. 433, 121 N. W. 161 (1909); Berndl v. Director 
Gen. of Rys., 177 Wis. 210, 188 N. W. 81 (1922). 

“229 Wis. 419, 282 N. W. 606 (1938). 
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contribution from a co-defendant had been changed. Counsel for said 
defendant raised the broad point that the gross negligence rule had 
been changed in its entirety by the comparative negligence law. The 
court rejected this contention, saying,*‘? 


We deem the contentions, and the discussions in support of 
them, very interesting but not sufficiently convincing to move us 
at this time to reconsider and abolish our rule with respect to 
gross negligence or our rule with respect to contribution between 
tortfeasors. 

Although “gross negligence” is not within the term “negligence” 
as used in the statute, the natural tendency to broaden its scope when 
contributory negligence was a bar to an action based on negligence, 
should now cease. 

3. Contribution rights of defendants—The comparative negli- 
gence statute was intended to remedy a particular evil—the con- 
tributory negligence bar. There is nothing in the statute to indicate a 
change in the common law rule that tortfeasors jointly responsible 
for negligence are entitled to contribution rights in equal propor- 
tions. In a number of cases the Supreme Court pointed out that the 
contribution rule had not been changed where the plaintiff was not 
negligent, without, however, passing squarely on the situation where 
the plaintiff was negligent.** It would be odd if rules of contribu- 
tion between tortfeasors vary according to whether the injured 
party is or is not guilty of contributory negligence. Finally in 1938 
in Wedel v. Klein*® the court expressly ruled that the comparative 
negligence principle established by the statute had no relation to con- 
tribution in any case. 

This decision is undoubtedly correct in its construction of the 
statute. But it should be remembered that the court might have made 
a change in its common law rule. The doctrine of stare decisis is 
not given the weight in tort law that it is accorded in the field of 
contract and property.®® The theory of contribution between negli- 
gent tortfeasors, unknown to the common law of torts in most states 
and in this state until 1918," is based upon grounds of equity and 
fairness. Evolved when the court did not attempt to make a com- 





“Td. at 425, 282 N. W. at 609. 
“ Brown v. Haertel, 210 Wis. 354, 244 N. W. 633 (1933); Zurn v. Whatley, 
213 Wis. 365, 251 N. W. 435 (1933). 
“229 Wis. 419, 282 N. W. 606 (1938). 
” Reiter v. Grober, 173 Wis. 493, 181 N. W. 739 (1921). 
" Ellis v. Chi. & N. W. Ry. Co., 167 Wis. 392; 167 N. W. 1048 (1918). 
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parison of degrees of ordinary care, it naturally followed that a 
standard of equal proportions was adopted. The comparative negli- 
gence principle having been introduced into the law by legislative 
action for a certain purpose, the court might properly have decided to 
apply the same principle to contribution. The decisions cited above 
culminating in Wedel v. Klein’ fully commit the court to the 
opposite view, and it is unlikely that any change will now be made. 


4. Prior statutes relating to contributory negligence—The com- 
parative negligence rule does not supersede prior statutes which have 
completely abrogated the defense of contributory negligence in certain 
situations.5* As the Mississippi Supreme Court said in answer to the 
contention that damages should be reduced under its comparative neg- 
ligence act in a case where the claimant could have recovered before 
the passage of the act :54 


The purpose of the new statute is simply to afford a right of 
recovery in those cases where plaintiff’s negligence had operated 
as a complete bar, and not to give any one sustaining personal 
injuries a right to sue in all cases where the defendant’s negli- 
gence contributed in whole or in part to the injuries complained 
of. 


A more serious question was presented by the Wisconsin statute 
permitting persons injured or killed by a railroad company’s breach 
of certain safety requirements to recover where they are guilty of only 
a slight want of ordinary care.®* The problem was presented to the 
supreme court in Hammer v. Minneapolis, St. Paul, & S. S. M. Ry. 
Co.5* It was held that if the plaintiff is guilty of only a slight want 
of ordinary care, he is still entitled to a complete recovery under this 
railroad statute. If on the other hand he is guilty of more than 
a slight want of ordinary care, the 1931 comparative negligence law 
applies. 


5. Proximate cause—Where a claim of negligence has been 
asserted under our common law, whether it was relied upon to sup- 





229 Wis. 419, 282 N. W. 606 (1938). 

= Mobile & O. Ry. Co. v. Campbell, 114 Miss. 803, 75 So. 554 (1917). Like- 
wise, the policy of legislation passed subsequent to the comparative negligence law 
may justify the court in construing it to eliminate entirely the defense of con- 
tributory negligence in the situation dealt with, although the legislation does not 
contain express language to that effect. Handle Co. v. Jack, 149 Miss. 645, 115 So. 
586 (1927). 

“Id. at 821, 75 So. at 557. 
* Wis. Stat. (1939) §192.29 (6). 
216 Wis. 7, 255 N. W. 124 (1934). 
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port an action or as a defense to an action, it has never been given 
any weight unless it operated as a cause, within the legal meaning at- 
tached to that word, of the consequences involved. The fault stand- 
ing alone has been deemed unimportant. A claimant’s suit is not 
barred at common law merely because he is guilty of negligence, but 
only where he is guilty of negligence which is a contributing factor 
to his injury. No change has been made in this respect by the new 
law. Only negligence of the respective parties which operates as a 
legal or proximate cause of the injuries in issue will be considered 
in determining the proportions of fault.57 

6. Negligence in breach of a safety statute—The so-called negli- 
gence per se in the breach of certain criminal statutes and ordinances 
which are said to fix the standard of negligence on the facts covered 
by the legislation is within the scope of the comparative negligence 
statute. The jury must compare this conduct as it does any other neg- 
ligence in the case.5® 

7. Breaches under safe place statute—The standard stated in 
the safe place statute looks somewhat more stringent than the reason- 
able man standard of the common law and the Supreme Court has 
often said that such is the case.5® Whether this has been taken as 
seriously as it sounds, in any event it is administered under the com- 
parative negligence rule. The fault of the defendant under the safe 
place statute must be compared with the negligence of the plaintiff. 

8. Burden of proof—In McGuiggan v. Hiller Brothers, the 
court settled whatever doubt may have existed as to the effect of the 
comparative negligence statute on the burden of proof. The bur- 
den of proving plaintiff’s contributory negligence was on the defend- 
ant at common law.®? The same rule applies under the statute. Of 
course the plaintiff must show the amount of the damages, but the 
defendant must show that the plaintiff’s action should be defeated 
or his damages diminished on account of negligence on the part of 
the plaintiff. 





Walker v. Kroger Grocery & Baking Co., 214 Wis. 519, 252 N. W. 721 
(1934). 

* Morley v. Reedsburg, 211 Wis. 504, 248 N. W. 431 (1933). 

"Wis. Stat. (1939) §101.06. For a discussion of the problem, see Reuss, 
Thirty Years of the Safe Place Statute, (1940) Wis. L. Rev. 335. 

Bent v. Jonet, 213 Wis. 635, 252 N. W. 290 (1934); Fries v. Lallier, 219 
Wis. 388, 263 N. W. 178 (1935); Tomlin v. Chicago, M. St. P. & P. Ry. Co., 220 
Wis. 325, 265 N. W. 72 (1936). 

* 214 Wis. 388, 253 N. W. 403 (1934). 

“ Randall et al., Ex’rs. v. N. W. Tel. Co., 54 Wis. 140, 11 N. W. 419 (1882) ; 
Pfeiffer v. Radke, 142 Wis. 512, 125 N. W. 934 (1910). 
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9. Imputed negligence—It is clear that the act of 1931 does 
not alter the common law rules of imputed negligence.** The usual 
inference in this respect has the additional support of the express 
wording of the statute that “any damages allowed shall be diminished 
in proportion to the amount of negligence ‘attributable’ to the person 
recovering.” Although the same language is not used earlier in the 
statute with reference to the determination of whether the negligence 
of the person injured is less than that of the person against whom a 
recovery is sought, it is apparent from the act as a whole that the 
term “negligence” is used throughout to include both personal and 
imputed negligence. 


II. EvaLuaTIon oF WISCONSIN’s COMPARATIVE NEGLIGENCE RULE 


The act of 1931 is a distinct advance toward a more rational 
rule for handling negligence litigation. It does not, however, carry 
the comparative negligence theory to its logical conclusion. As initial 
legislation upon a principle which is to a large extent foreign to 
Anglo-American law this was probably a wise policy. Ten years have 
gone by. The comparative negligence rule has demonstrated its merit. 
I think that it is now time to amend our legislation to give full recog- 
nition to that principle. 


A. Recommended Legislation 


1. Where plaintiff is 50% or more at fault-—The provision in 
our statute which denies recovery to a claimant who is 50% or more 
at fault is out of tune with the general spirit of the comparative 
negligence rule. When we are free from the shackles of the common 
law rule treating the claimant’s negligence as a complete bar it is 
illogical to call an arbitrary halt at the half way mark. Assuming that 
both parties are 50% at fault why should the plaintiff bear his dam- 
ages 100% and the defendant be held free from responsibility ? This 
makes the result depend entirely on chance. If P is 50% at fault and 
has the misfortune to be injured, he bears his damages 100%. If, as 
might have happened, D had been injured instead of P the situa- 
tion would be reversed. The only fair thing to do is to make each 
party bear responsibility according to the amount of his negligence. 
Although P is 80% at fault, he ought to be entitled to compensation 
from D for 20% of his damages. 


The rule which permits the plaintiff to recover something irre- 





“Stuart v. Winnie, 217 Wis. 298, 258 N. W. 611 (1935). 
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spective of the amount of his negligence is commonly followed in 
countries which recognize the comparative negligence principle. It 
is the law in the Canadian provinces having statutes on the subject,®4 
and in Mississippi.© 

Some will argue that by abolishing the rule which bars the 50% 
negligent party, the court will lose one of the most effective controls 
that it now has over the jury. This conclusion is undoubtedly correct. 
It is equally clear that the control at this point is unsound. It would 
be replaced by a more liberal rule for interfering with the jury’s allo- 
cation of the degrees of negligence, comparable to the present law on 
excessive damages.®* It is probable that legislation amending the pres- 
ent rule should also include a provision that “if it is impracticable 
to establish the degrees of negligence of the respective parties, the 
plaintiff should be compensated for one-half his damages.”®* This 
would give the court an additional control over a prejudiced jury. 

We noted earlier the obvious unfairness in allowing the 49% 
negligent plaintiff to recover 51% of his damages while refusing to 
compensate the 50% negligent plaintiff in any degree. An even 
more striking picture may be shown in a case where both parties 
are injured. Let us assume that P and D, drivers of respective 
cars, each sustain a $10,000 loss in a collision, and that P’s negli- 
gence is 51% and D’s negligence is 49%; D counterclaims for his 
damages. Under our present law P bears his entire $10,000 loss. 
He also bears 51% of D’s loss or $5,100. P’s total loss in the case 
is $15,100. D’s loss is $4,900. I think everyone will agree that it 
would be much more just if each bore substantially the same loss 
in such a case. It is probable that the jury in this case would find 
each 50% at fault. In that event justice would not miscarry. But the 
other conclusion is theoretically possible. And more important, the 
same injustice, although lesser in degree, is present in the case which 
frequently happens where both parties are substantially injured and 
the jury assesses the negligence at 40% on one party and 60% on the 
other, or by some other figure than 50% each. 

The rule which denies resovery to a plaintiff wito is 50% or mere 
at fault is both illogical and unfair. It is unnecessary for the prac- 





“ Brit. Col. Stat. 15 Geo. V. c. 8 (1925); New. Bruns. Rev. St. (1927) c. 148; 
Nova Scotia Stat. (1926) 16-17 Geo. V.. c. 3; Ont. Stats., 20 Geo. V, c. 27 (1930); 
21 Geo. V, c. 26 (1931). 

“ Miss. Code Ann. (1930) §511. 

“See Schulz v. General Casualty Co., 233 Wis. 118, 288 N. W. 803 (1939). 

* The Canadian statutes have a provision of this character. See supre note 64. 
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tical operation of the comparative negligence principle. It should be 
changed. 

2. Relation of liability and contribution—The close relation 
between the effect of a plaintiff’s negligence on his right to recover 
damages from the defendant, and the effect of a defendant’s negli- 
gence on his right to recover contribution from a co-defendant is 
self evident. Thus, the rule permitting a negligent defendant con- 
tribution from a negligent co-defendant seems somewhat of an anom- 
aly where contributory negligence is recognized as a complete bar to 
the plaintiff’s action for damages. The Wisconsin Supreme Court 
expressly mentioned this point in 1923 in Mitchell v. Raymond,® 
but justified contribution with the brief statement that® “such an 
anomaly is often the resultant of the application of several rules of 
law.” 


The close relation between the two issues suggests that they 
should be given similar treatment. Under the present law in Wis- 
consin we find that their application differs in two fundamental re- 
spects. 

A defendant is entitled to contribution although he is more negli- 
gent than his co-defendant. He is barred from this relief only if he 
is guilty of gross negligence. A plaintiff is unable to recover if 50% 
or more at fault. This inconsistency should be taken care of by al- 
lowing the plaintiff to recover damages irrespective of the amount 
of his negligence. 

The defendant recovers contribution on a rule of equal propor- 
tions. The fact that one defendant is much more negligent than the 
other is immaterial. On the other hand, the rights of a plaintiff who 
is entitled to recover are determined on a comparative negligence 
principle. The law should be changed in this situation by extending 
the comparative negligence principle to the contribution rule. This 
change should probably include a provision that if it is impracticable 
to establish the degrees of negligence of the co-defendants, contri- 
bution shall be allowed in equal proportions. 

3. The rule of Walker v. Kroger Grocery & Baking Company” 
on the sum recoverable where more than one defendant is involved.— 
Under the Walker case the negligence of a defendant who is free 
from liability because of some bar, as for example, assumption of 





“181 Wis. 591, 195 N. W. 855 (1923). 
“Id. at 600, 195 N. W. at 859. 
"214 Wis. 519, 252 N. W. 721 (1934). 



































May] COMPARATIVE NEGLIGENCE 307 


risk, must be borne 100% by the defendant or defendants who are 
liable. The objections to this view have been fully explained earlier 
in this article.*1 The court might overrule this decision, but as it 
has shown no inclination to do so, legislation should be passed pro- 
viding that the extent of liability shall be determined by comparing 
P’s negligence, on the one hand, and that of all parties responsible to 
FP, on the other. Under such a rule, if G is 10% at fault, H 70% 
at fault, T 20% at fault and G assumes the risk of H’s negligence, 
G will recover 66%% of his damages from T. This is a fair and 
equitable treatment of the matter. Under the Walker case, G re- 
covers 90% from T. 


4. Gross negligence-—The gross negligence doctrine was at one 
time needed to alleviate the harshness of the common law contribu- 
tory negligence rule. This was particularly true in Wisconsin where 
the last clear chance doctrine is not recognized." Under compara- 
tive negligence the situation is changed. As the gross negligence 
rule rests purely on a fiction and is no longer needed, we should dis- 
card it. 

This change should be comprehensive; it should apply to contri- 
bution between defendants as well as to liability to the person injured. 
Thus, where the defendant’s negligence is gross in character the plain- 
tiff should still have his recovery reduced by his negligence. A de- 
fendant seeking contribution from a co-defendant should be entitled to 
it although said first defendant is guilty of gross negligence. 


5. Explaining effect of the law to the jury—Our court has con- 
sistently held that under our special verdict procedure it is improper 
to inform the jury as to the effect of its answers. Judge Thomas 
Ryan has recently pointed out the questionable foundation for this 
rule.7* I am inclined to feel that there is great force in his argu- 
ments. But whatever is done in general it is imperative that the 
court be permitted and required to explain the effect of the com- 
parative negligence law to the jury if it is amended as suggested 
above. At the present time it is error to make such an explanation.”* 
It may be that under the 1931 statute a jury would be prejudiced if 
it knew the effect of its decision. It is hard to imagine how anyone 





"See supra pages 295-297. 
® Switzer v. Detroit Investment Co., 188 Wis. 330, 206 N. W. 407 (1925). 
™ Ryan, Are Instructions which Inform the Jury of the Effect of Their 
Answers Inimical to Justice? (1940) Wis. L. Rev. 400. 
% DeGroot v. Van Akkeren, 225 Wis. 105, 273 N. W. 725 (1937). 
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could feel otherwise. That condition should be corrected by changing 
the law and allowing the plaintiff to recover irrespective of the amount | 
of his negligence. Undoubtedly on every jury we will find one 
juryman or more who knows or thinks he knows the law in this re- 
spect. If we have a law which adjusts loss throughout on the fair 
and equitable basis of comparative fault we can expect the juries to 
give much truer and fairer answers if they act with full knowledge of 
such a law. It is often suggested that juries are extremely preju- 
diced in favor of the plaintiff in dealing with the question of his con- 
tributory negligence. It is natural that they would be under the com- 
mon law contributory negligence rule and also under our limited 
comparative negligence law. But if we place the law on the basis sug- 
gested and explain this fully to the jurors, we may find that they 
will do a fairly good job of adjusting the loss. The only way to find 
out is to try it. It is hardly fair to assume that juries will breach 
a trust when we refuse to trust them even to the extent of explaining 
what we are asking them to decide. Obviously in considering negli- 
gence, contributory negligence and comparative negligence, we are 
uot dealing with simple issues of fact. The problem should not be 
evaded by the illusion that the jury is really handling such ques- 
tions.**> We are asking it to administer fundamental legal policies. 
It should know what they are and how they operate. 


B. Problems Raised Requiring Additional Study 


1. Separation of acts of negligence under comparative negli- 
gence.—Negligence cases presented to juries are commonly sub- 
mitted by the special verdict in Wisconsin. It is fortunate that we 
had this procedure available when the comparative negligence statute 
was passed. It would be highly impracticable to administer compara- 
tive negligence under the general verdict. But even under our pro- 
cedure the likelihood of prejudicial error is greatly enhanced by the 
comparative negligence law. 





We require separate findings on the various alleged acts of negli- 
gence of the parties involved, and the proximate relation ef such 
acts to the claimant’s injuries. If the instructions are faulty; if the 
evidence does not support a particular finding; if any error occurs 
with respect to any item of negligence, it is difficult to avoid a ruling 





™ The pattern of Berrafate v. Exner, 194 Wis. 849, 216 N. W. 165 (1927), for 
the submission of a negligence case is apparently the product of such an illusion. 
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that it is prejudicial on the comparative negligence issue.7* This 
is a serious problem. It can be met only by a careful study of our 
rules of negligence. 

A particularly troublesome feature that has not yet received much 
attention is the duplication of the same findings under different 
names. This has always been a problem under the assumption of 
risk doctrine. Under comparative negligence it is also an important 
matter in the allocation of degrees of negligence. There are numerous 
instances where essentially the same fault technically constitutes two 
or more acts of negligence in the administration of a combination of 
common law and statutory rules. In at least one case a single statute 
seems to state three acts of negligence although all grow out of 
exactly the same lack of due care.”7 In legal theory the number of 
acts of negligence is not of importance. The law is interested 
in the quality of the negligence rather than the quantity. But as a 
practical matter most people administering the law will be influenced 
by the number of acts on each side. Many attorneys are convinced 
that juries frequently use the number of improper acts of the parties 
as the exclusive yardstick for determining comparative negligence. 
This problem challenges our attention. 

2. Handling the risk of insolvency of a party under comparative 
negligence—It is settled at common law that where independent 
tortfeasors are responsible for a single item of damages the claimant 
is entitled to a joint or several judgment against each one for 
the full sum recoverable. If a single defendant pays the entire loss 
he has a right of contribution under the common law of Wisconsin. 
But he is obliged to bear the risk that the other defendant or de- 
fendants are insolvent or outside the jurisdiction of the court. Is it 
desirable to change that rule by limiting the plaintiff to several judg- 
ments against each defendant for the proportionate amount of the 
latter’s negligence? 

The great majority will probably agree that no such sweeping 
ehange would be made. When D? is negligent and P free from neg- 
ligence it seems entirely fair to make D* bear the entire damage 
although D?, an insolvent party, materially contributed to the result 
by his negligence. But in cases where P is also negligent the sit- 





™See Walker v. Kroger Grocery & Baking Co., 214 Wis. 519, 252 N. W. 721 
(1934) ; Johnson v. Hasslinger, 223 Wis. 239, 270 N. W. 52 (1936). 

™ Wis. Stats. (1939) §85.19; Knauf v. Diamond Cartage Co., 226 Wis. 111, 
275 N. W. 903 (1937); Callaway v. Kryzen, 228 Wis. 53, 279 N. W. 702 (1938). 
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uation is different. Shouldn’t P and D? then bear the risk of inability 
to collect from D? among themselves according to their respective 
degrees of fault? It seems perfectly fair to apply the comparative 
negligence principle to adjust the loss resulting from the insolvency 
of a particular defendant. 

These suggestions do not offer a new theory but they do involve 
one that has not been tried.** In view of our lack of experience, 
the matter should be given more extended consideration before a 
decision is made. In order that the question may be concretely pre- 
sented I wish to describe factually the effect of a change of this 
character. Assume a case where P’s damages are $10,000; P is 10% 
negligent, D' 20% negligent and D? 70% negligent. P would norm- 
ally recover $9,000. But let us assume that D? is unable to pay any- 
thing. Under the present law D* must bear this loss. Thus D? who 
is 20% at fault pays 90% of the loss while P who is 10% at fault 
loses that 10% only. Applying the rule under consideration P and 
D* would bear the loss according to their respective degrees of fault. 
On this basis, P would bear 3348% of the loss and D* would be held 
for 6624% of it. P would recover 6634% of $10,000 or $6,666. This 
is $2,334 less than his recovery under the present law. If we have the 
same facts except that P is free from negligence and D? 80% negli- 
gent, P would recover his entire damages, $10,000, from D?. In that 
case as between P and D!, D? is 100% at fault. 


If the substance of this rule is once adopted, troublesome pro- 
cedural problems remain. Some type of contingent judgment would 
apparently be necessary. In many states this might be a serious ob- 
stacle. But in view of the highly contingent character of the con- 
tribution judgment which is approved in Wisconsin, it hardly seems 
that much difficulty should be encountered in that respect here.”® 





™ For a full treatment of this subject see Gregory, Legislative Loss Distribu- 
tion in Negligence Actions (1936) 142. 
"Wait v. Pierce, 191 Wis. 202, at 225, 210 N. W. 822 (1926). 
































THE ARMY COURT MARTIAL SYSTEM 


ARCHIBALD K1nc* 


At this time when thousands of young men are being called into 
the Army as members of the National Guard, as reserve officers, by 
voluntary enlistment, and by the selective service system, the question 
of whether, and to what extent, their rights will be protected during 
such service, is one of very present and general interest. To the 
end of clarifying one aspect of this problem? it is proposed here to 
examine the rights of a soldier accused of having committed a crime 
or military offense, and to explain in some detail the procedures that 
have been developed for his protection when he is brought before a 
military tribunal. 

Most educated persons are aware that there is such a thing as a 
court-martial, but the knowledge of many of those who have had no 
military service, even trained lawyers, of the court-martial system 
of the United States Army is slight. To some the term “court mar- 
tial” may suggest a tribunal created in haste with the object of ob- 
taining convictions, which finds all the poor wretches brought before 
it guilty without regard to the law or the evidence, and imposes upon 
them sentences of Draconian severity. It is hoped by this article to 
dispel any such notions, and to indicate that, on the contrary, the 
rights of an accused before a court-martial are as well protected as 
those of a defendant in any criminal court in the land.” 





* The author of this article is a colonel, Judge Advocate General’s Depart- 
ment, United States Army; but the opinions herein expressed are his own, and 
not necessarily those of the Judge Advocate General or the War Department. 

* Congress has undertaken to protect the military and naval personnel with 
respect to civil liabilities by the Soldiers’ and Sailors’ Civil Relief Act of October 
17, 1940 (Public No. 861, 76th Cong.), which act followed more or less closely 
an act of similar purpose of March 8, 1918 (40 Stat. 440). The recent act is 
fully and ably discussed by my colleague, Captain (now Major) Karl R. Bendet- 
son, T.A.G.D., U.S. Army, in (1940) 2 Wash. & Lee L. Rev. 1. 

* Upon ascertaining that the writer of this article is an officer of the regular 
Army, some readers may conclude that the above assurance is given by an in- 
terested party, and is therefore worth little or nothing. The views of any man 
are of necessity colored by his training and experience, but my background has 
not been exclusively military. The writer of this article attended, not the United 
States Military Academy, but a civilian college and law school, and practiced law 
for eight years and taught it for two before entering the military service. In that 
service he has been an enlisted man, an infantry officer, and a judge advocate. 
Furthermore, the members of a profession are often its severest critics, as any 
one knows who reads current legal literature or who attends the meetings of 
the American Bar Association. 
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What then are courts-martial? How are they called into exist- 
ence? What are their jurisdiction, procedure, and powers? In what 
manner are the interests of those brought before them protected ? 


As a court-martial in the United States Army is an instrumentality 
of the federal government, let us turn first to the United States Consti- 
tution. There we find a number of provisions relating to war and 
the Army and Navy. The preamble says that one of the reasons for 
the adoption of the Constitution is to “provide for the common de- 
fense.” Article I, Section 8, empowers Congress “to declare war,” 
“to raise and support armies,” and “to make rules for the government 
and regulation of the land and naval forces.” Article II, Section 2, 
provides that “The President shall be commander in chief of the army 
and navy of the United States.” 

The foregoing provisions are the constitutional basis for the 
existence and powers of courts-martial. A court-martial is not one of 
the courts of the United States exercising judicial power pursuant to 
Article III. This was expressly declared by the Supreme Court of 
the United States in Dynes v. Hoover After making some of the 
same quotations from the Constitution as have just been made herein, 
the Supreme Court said :* 


These provisions show that Congress has the power to provide 
for the trial and punishment of military and naval offences in the 
manner then and now practiced by civilized nations; and that the 
power to do so is given without any connection between it and the 
3d article of the Constitution defining the judicial power of the 
United States; indeed, that the two powers are entirely independ- 
ent of each other. 


In addition to the constitutional provisions already mentioned, 
there must be borne in mind the Fifth Amendment, which says: 


No person shall be held to answer for a capital or otherwise 
infamous crime, unless on a presentment or indictment of a grand 
jury, except in cases arising in the land or naval forces. . . 


The Court of Claims, in Runkle v. United States,® called the above 
provision, “in effect, an express constitutional affirmation and preser- 
ration of the unlimited right of administration of military justice 
through military tribunals, without the agency of grand juries.” The 





*20 How. 65 (US. 1857). 
*Id. at 79. 
*19 Ct. Cl. 396, 410 (1884). 
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late Colonel William Winthrop, the Blackstone of military law, in 
his authoritative work, Military Law and Precedents, called the same 
provision,® “rather a declaratory recognition and sanction of an 
existing military jurisdiction than an original provision initiating 
such a jursdiction.” The quotation indicates that courts-martial, 
though now functioning by constitutional authority, are, as a matter 
of history, far older than the Constitution. Such is the fact, as will 
be shown in more detail in later paragraphs. 

From the Constitution let us turn to the statutes of the United 
States. Substantially all the statutory law on courts-martial is found 
in the “Articles of War,” a statute familiar to all soldiers, including 
those without legal training, but of which many civilian lawyers have 
never heard. The Articles of War are a code of military justice of 
121 numbered articles, enacted as Section 1, Chapter II, of the act of 
June 4, 1920,7 and since amended in a few minor particulars by the 
act of August 20, 1937.8 They are carried into the United States 
Code as Title 10, Chapter 36, Sections 1471-1593. 

The Articles of War begin with definitions and an enumeration of 
the persons subject to military law, briefly, all persons in the Army, 
of whatever rank, as well as certain other persons accompanying or 
serving with the Army. Next follow articles stating the different 
grades of court-martial, by whom they are appointed, their composi- 
tion, jurisdiction, and procedure. Then there are articles dealing with 
limitations on prosecution and with approval, confirmation, mitiga- 
tion, suspension, remission, and review of sentences. Next there are 
43 articles® known as the punitive articles, defining or mentioning 
various crimes and offenses punishable by courts-martial. Some of 
these are of a purely military character, such as desertion,’ diso- 
bedience of orders,4 and mutiny ;!2 but others are common law 
crimes such as murder, rape,!* arson, and burglary.’* The last two of 
the punitive articles are of a character unusual in penal codes, and 
read as follows: 

ART. 95. Conduct Unbecoming an Officer and Gentleman.— 


Any officer or cadet who is convicted of conduct unbecoming an 
officer and a gentleman shall be dismissed from the service. 


* Original p. 53, reprint p. 48. Italics in the original. 

"41 Stat. 787. 

* 50 Stat. 724. 

* Articles of War, 54-96. (This source will be hereafter cited A.W.) 
* AW. 58. 

™ AW. 64-65. 

= AW. 66. 
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ART. 96. General Article—Though not mentioned in these 
articles, all disorders and neglects to the prejudice of good order 
and military discipline, all conduct of a nature to bring discredit 
upon the military service, and all crimes or offenses not capital, 
of which persons subject to military law may be guilty, shall be 
taken cognizance of by a general or special or summary court- 
martial, according to the nature and degree of the offense, and 
punished at the discretion of such court. 


Civilian lawyers may think the language of the articles just quoted 
so vague and inclusive as to open the door to wrong and oppression 
by allowing an officer or soldier to be charged with and convicted of 
something which he did know to be unlawful. As a matter of fact, 
nothing of the sort occurs. In actual practice, what offenses are 
chargeable within those articles has become pretty well settled by 
custom of long standing known to every one in the Army. Among the 
offenses which have been held to be violations of the 95th Articie are 
making a false official statement, opening another’s letters without 
authority, cheating at cards, failure to support one’s family to the 
best of one’s ability, gross public drunkenness or disorder. The ex- 
pression, “crimes and offenses not capital,” in the 96th Article of War 
does not give the court-martial power to create new crimes; but 
means crimes which are not mentioned or defined in any other Article 
of War, but which are denounced by other federal legislation. Among 
the offenses held to be within the expressions, “disorders and neglects 
to the prejudice of good order and military discipline” and “conduct 
of a nature to bring discredit upon the military service” are appearing 
in improper or unclean uniform, disorderly conduct, abusing a horse, 
carelessly discharging a firearm. 

The last part of the Articles of War contains a number of miscel- 
laneous provisions, some of which have nothing to do with military 
justice. The 110th article requires that the punitive articles and a few 
others be read and explained to every soldier at the time of his enlist- 
ment or muster in, and once every six months in every company ; so 
every soldier is fully forewarned as to what it is forbidden for him to 
do. 

A few moments’ reflection will show the necessity for some form 
of court-martial or military tribunal and for some sort of a military 
penal code such as the Articles of War. If an army is to be an army 
and not a mob, it must have discipline. If it is to have discipline, 





PAW. 92. 
* A.W. 93. 
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punishments must be imposed for crimes and military offenses, and 
the imposition of punishment must be prompt, certain, uniform as be- 
tween offenders of like degree, and neither too light nor too severe. 
It must not be inflicted upon the innocent, nor must the guilty escape. 
Though military law, no more than any other system of law operated 
by human beings, can be one hundred per cent efficient, yet if it seri- 
ously fails in any of these respects, the morale and discipline of the 
Army, and therefore its efficiency, will be much diminished. 


All this is merely another way of saying that discipline must be 
administered according to law. This has been recognized ever since 
the days of Romans, who were both great soldiers and great lawyers. 
One of the writer’s colleagues in the Judge Advocate General’s De- 
partment, Lieutenant Colonel Clarence E. Brand, while at the Law 
School of Yale University, wrote a thesis on Roman military law, 
unfortunately not published. From that scholarly paper it appears 
that, though the consul, proconsul, or imperator (corresponding to our 
commanding general) had unlimited disciplinary powers, the military 
tribunes judged the commoner offenses according to the custom of 
the service or unwritten law military. In the later empire there ap- 
peared various writings of a fragmentary sort on military law, many 
of which are collected in the Corpus Juris Civilis.® Finally, toward 
the end of the empire we find an unofficial compilation which is never- 
theless a true code of military law, or Articles of War, the Military 
Laws of Ruffus.1® This work consists of 65 numbered articles, de- 
nouncing various military offenses, many of which are punishable 
under our own present Articles of War, such as fraudulent enlistment, 
desertion, straggling, disobedience of orders, and fleeing from battle, 
as well as crimes such as larceny and rape. Punishments include fines, 
reduction in rank, dishonorable discharge, and others from which we 
have fortunately gotten away, such as torture, cutting off the nose, 
beating with a whip or with rods, and death by cudgeling or be- 
heading. 

In English history, the earliest document in the nature of a mili- 
tary code is a brief ordinance of King Richard I, the Lion-Hearted, 
promulgated in 1190, for the government of his crusaders about to 





* Digest, Bk. XLIX, title 16. 

© Turis Graeco-Romani tomi duo, Johannes Leunclavius (Johann Léwenklau) 
Frankfurt, 1596; English translation by Edwin H. Freshfield in Roman Law in the 
Later Roman Empire, Cambridge, 1932. Both the Latin original and a translation 
into English by Lieutenant Colonel Brand are appended to his thesis above cited. 
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set out by sea to the Holy Land. One of its provisions shows the an- 
tiquity of “tar and feathers.” It reads :17 


. . . A robber who shall be convicted of theft shall have his head 
cropped after the manner of a champion,’* and boiling pitch shall 
be poured thereon, and then the feathers of a cushion shall be 
shaken out upon him, so that he may be known, and at the first 
land at which the ship shall touch, he shall be set on shore. . . . 


Among other famous military codes are the Articles of War of 
Richard II of 1385 ;® the so-called “Carolina,” or Code of Emperor 
Charles V, of 1532;7° and the Articles of Gustavus Adolphus of 
1621.7 A large number of Englishmen served in the army of the 
great Swedish soldier-king, and his Articles were republished in 
London in English in 1639 in Ward’s Animadversions of Warre, 
Book Second, page 41. It is interesting to note a few of them :?? 


135. Very requisite it is, that good justice be holden amongst 
our Souldiers, as well as amongst other our Subjects. 

136. For the same reason was a king ordained by God to be the 
Soveraigne Judge in the field as well as at home. 

137. Now therefore in respect of many occasions which may 
fall out, his single judgment alone may bee too weak to discerne 
every particular circumstance ; therefore it is requisite that in the 
Leaguer, as well as otherwhere, there be some Court of Justice 
erected for the deciding of all controversies; and to be careful in 
like manner, that our Articles of warre be of all persons observed 
and obeyed so farre forth as is possible. 

138. We ordained therefore that there be two Courts in our 
Leaguer: a high Court and a lower Court. 


Observe that Gustavus knew, as it is recognized by all soldiers 
now and has been stated in this paper, that it is requisite “that good 
justice be holden amongst our souldiers” as well as amongst civilians, 
and that the court-martial sits as an aid to the commanding general in 
enforcing discipline by assuring justice. 

The Articles of Gustavus Adolphus had great influence on subse- 
quent British Articles of War, among which may be mentioned Prince 





™ Winthrop, Military Law, Appendix I, original p. 1411, reprint p. 903. 
“Champions hired to fight legal duels, in cases of murder and homicide, 

had their hair clipped close to their heads.” (Note in Samuel, Military Law, p. 60.) 
“Winthrop, Military Law, Appendix II, original p. 1412, reprint p. 904. 

* Id. original p. 6, reprint p. 18. 

™Jd., Appendix III, original p. 1416, reprint p. 907. 

*™ Id. at 915. 
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Rupert’s Code of 1672,* and the British Articles of War of 1765, in 
force at the time of the American Revolution.”4 


Even before the beginning of hostilities, the embattled American 
colonists felt the need of a code of law for the government and dis- 
cipline of their troops. On April 5, 1775, two weeks before “the shot 
heard round the world” was fired at Lexington, the Provisional Con- 
gress of Massachusetts enacted Articles of War for the government 
of its troops.2° The second Continental Congress, on June 14, 1775, 
appointed a committee of which George Washington was chairman 
“to prepare rules and regulations for the government of the Army.”2¢ 
Before the Committee had completed its labors, the Congress ap- 
pointed Washington general and he departed. The Congress adopted 
our first national Articles of War on June 30, 1775, three days be- 
fore Washington took command of the Continental Army under the 
famous elm on the common at Cambridge, Massachusetts.?? 

The early dates at which the Massachusetts and the Continental 
Articles were enacted show that the founding fathers held the same 
opinion as has been here expressed, that in order to have military effi- 
ciency an army must have internal order and discipline; and, in order 
to have order and discipline, it must be governed according to law. 

These early American articles were largely copied from the Brit- 
ish articles of 1765, with which many of the colonists were already 
familiar. The Continental Articles of 1775 were amended and re- 
enacted several times by the Continental Congress, the Congress of 
the Confederation, and Congress under the Constitution. In the 
years preceding our entry into the World War, a comprehensive 
revision was made under the supervision of Major General Enoch H. 
Crowder, probably the ablest of the many distinguished soldier- 
lawyers who have occupied the position of Judge Advocate General of 
the United States Army. The articles were arranged in a more 
logical order, archaic expressions inapplicable to modern conditions 
were eliminated, greater precision in language was sought, and many 
improvements in procedure were introduced. This revision was 
enacted August 29, 1916. At the close of the World War, as a result 





* Td. original p. 7, reprint p. 19. 

* Id., Appendix VII, original p. 1448, reprint p. 931. 

* Id., Appendix VIII, original p. 1470, reprint p. 947. 

*1 Journals of Congress, 82, 83. 

* Id. at 90; Winthrop, Military Law, original p. 11, reprint p. 21; Appendix 
IX, original p. 1478, reprint p. 953. 
* 39 Stat. 650. 
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of experience in that war and of certain criticisms of the operation 
of the court-martial system during it, further amendments were 
made to the Articles of War, designed particularly to give greater 
protection to defendants, who in military parlance are called “the 
accused.” The Articles as thus amended were reenacted June 4, 
1920,?° as has already been stated. 


The foregoing survey shows that our present Articles of War are 
no parvenu, no illegitimate cousin of the law applicable to civilians; 
but that, on the contrary, they have a long and honorable ancestry, 
that they are descended directly from the Articles of War of Gustavus 
Adolphus of 1621, and ultimately from the Romans. The contents of 
the present Articles have been stated in general terms in a previous 
paragraph. They provided, as their predecessors did, for the trial of 
military personnel by court-martial. That court also has a long and 
honorable ancestry. It descends from the High Court of Chivalry, 
which dates at the latest from the reign of Edward I, and was com- 
posed of the Lord High Constable and the Earl Marshal of England, 
and had a wide jurisdiction, both civil and criminal, over military 
personnel. The office of Lord High Constable has not been filled since 
the reign of Henry VIII, but the Earl Marshal occasionally held the 
court alone until the beginning of the reign of Queen Anne. However, 
before the High Court of Chivalry ceased to function, courts or coun- 
cils were summoned pursuant to the several military codes or Articles 
of War which have been mentioned, which gradually took over its 
jurisdiction. Such courts or councils are the direct ancestors of our 
present courts-martial. 


The 38th of the present Articles of War reads as follows: 


ART. 38. President May Prescribe Rules—The President 
may, by regulations, which he may modify from time to 
time, prescribe the procedure, including modes of proof, in 
cases before courts-martial, courts of inquiry, military commis- 
sions, and other military tribunals, which regulations shall, in so 
far as he shall deem practicable, apply the rules of evidence gen- 
erally recognized in the trial of criminal cases in the district courts 
of the United States: Provided, That nothing contrary to or 
inconsistent with these articles shall be so prescribed: Provided 
further, That all rules made in pursuance of this article shall be 
laid before the Congress annually. 





* 41 Stat. 787; 10 U.S.C. §$§1471-1593 (1934). , 
* Winthrop, Military Law, original pp. 49, 50, reprint pp. 46, 47. 
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Pursuant to that article the War Department has, by direction of 
the President, published a Manual for Courts-Martial. The Manual 
now in force is that of 1928, but it is the descendant of numerous 
previous Manuals. The present Manual, printed at the Government 
Frinting Office and obtainable from the Superintendent of Docu- 
ments there for the modest price of seventy-five cents, is a volume 
of 201 pages of text, plus appendices containing the Articles of War 
and forms. It is in substance, though not in form, a commentary on 
and explanation of the Articles of War. Practically every officer of 
the Army has a copy and uses it every time that he has anything to 
do with courts-martial. It describes in non-technical language their 
creation, composition, and procedure; approval, mitigation, and re- 
view of their sentences ; and other action with respect to them. 

It will be observed that the 38th Article, above quoted, directs 
that courts-martial shall, so far as practicable, apply the rules of 
evidence recognized in the district courts of the United States. The 
Manual has, therefore, a chapter of 31 pages which is an excellent 
elementary treatise on the law of evidence. It has also a chapter of 54 
pages on the punitive articles, in which there are defined and discussed 
each of the military offenses and crimes denounced by those articles. 
As this involves a definition and discussion of each of the more usual 
common law felonies and misdemeanors, the chapter includes in sub- 
stance an elementary treatise on criminal law. 


From this preliminary examination of the history of courts- 
martial and the constitutional and statutory basis for them, let us turn 
to their actual operation. Let it be supposed that a soldier commits 
some minor military offense, such as failure to rise and dress in time 
for reveille. The person whose duty it is to decide what action shall 
be taken against the offender is in the first place the commanding 
officer of his company, normally a captain. The captain may, and, if 
this is a first offense, probably will, do no more than administer an 
unrecorded oral admonition, or “bawling out.” He may go further 
and administer what is colloquially called “company punishment,” pur- 
suant to the 104th Article of War. That Article begins as follows: 


ART. 104. Disciplinary Powers of Commanding Officers.— 
Under such regulations as the President may prescribe, the com- 
manding officer of any detachment, company, or higher command 
may, for minor offenses, impose disciplinary punishments upon 
persons of his command without the intervention of a court-mar- 
tial, unless the accused demands trial by court-martial. 
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The disciplinary punishments authorized by this article may 
include admonition, reprimand, withholding of privileges for not 
exceeding one week, extra fatigue for not exceeding one week, re- 
striction to certain specified limits for not exceeding one week, and 
hard labor without confinement for not exceeding one week, but 
shall not include forfeiture of pay or confinement under guard... 


Either by the article itself or by the Manual for Courts-Martial,®! 
it is further provided that the offender may decline to receive com- 
pany punishment and insist on being tried; and that, if he does elect 
to receive company punishment but thinks it unduly severe, he may 
appeal to the next superior officer. 


Suppose, however, the company commander decides that company 
punishment will not meet the requirements of discipline and that the 
alleged offender should be tried. If the offense charged is purely a mili- 
tary one, such as the absence from reveille just mentiond, a court- 
martial is the only tribunal which has jurisdiction of it. If, however, 
the offense is a crime denounced in the United States Criminal Code,*? 
as well as by the Articles of War, such as larceny, and is committed 
on a military reservation under the exclusive jurisdiction of the 
United States, the case is in theory triable either by court-martial,®* 
by the United States District Court,** or under a recent statute, if 
the crime is a “petty offense,” by a United States Commissioner.*® 
The jurisdiction of the court-martial is personal and flows from the 
fact that the accused soldier is one of the persons mentioned in Article 
of War 2, which enumerates those who are subject to military law. 
It follows the soldier wherever he may go on the face of the earth. The 
jurisdiction of the United States District Court and of the Commis- 
sioner is territorial, and flows from the fact that the alleged offense 
was committed in one of the places mentioned in Article I, Section 8, 
of the Constitution, purchased with the consent of the legislature of 
the state within which it lies “for the Erection of Forts, Magazines, 
Arsenals, dock-Yards, and other needful Buildings,” and also men- 
tioned in Paragraph Third, Section 272, of the Criminal Code,** 
describing the places over which United States District Courts have 
jurisdiction. 





™ Pars. 105-109. 

718 U.S.C. (1934). 

= AW. 2. 

“18 U.S.C. 451 (1934). 
* Pub. L. No. 817, 76th Cong. (Oct. 9, 1940). 
*18 U.S.C. 451 (1934). 
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The offender may not be tried by more than one of these tri- 
bunals, but he may be tried by any one of them.** In practice, how- 
ever, a military offender is almost always tried by court-martial. The 
Army greatly prefers to wash its dirty linen in its own courts, which, 
though open to the public, are in fact seldom attended by any others 
than those having business there, and such a course is more consid- 
erate to the accused. 


If the offense is:a crime by local law and was committed off a 
military reservation, for example, in a city adjacent thereto, the 
accused soldier may be tried either by a court-martial or by a court 
of the state in which the city lies, or by both.** Actually, he is never 
tried by both, and is usually tried by court-martial. The provost mar- 
shal of the post, who is the commanding officer of its military police, 
and the chief of police of the adjoining city usually.arrange a modus 
vivendi, according to which soldiers arrested by the city police 
are turned over to the military police for trial by court-martial. Such 
an arrangement is to the advantage of the city authorities, since it re- 
lieves their police courts and jails of a burden, and is desired by the 
military authorities because they prefer to deal with the misdeeds of 
their soldiers in their own courts rather than to air them in a. city 
police court. Though his preference is not asked, it may also be as- 
sumed that the erring soldier will rather serve his time. in the post 
guardhouse than in the city jail. 

Before leaving the question of conflicting jurisdiction, it may be 
remarked that the 92d Article of War, denouncing the capital crimes 
of murder and rape, provides that no person charged with the com- 
mission of either crime within the limits of the states of the Union and 
the District of Columbia in time of peace shall be tried by court- 
martial. Hence, murder or rape committed by a soldier in an overseas 
expeditionary force, in Alaska, or in one of our insular possessions 
is triable at all times by court-martial; but, if either offense is com- 
mitted within the continental United States, it may be so tried only 
in time of war, and in time of peace must be tried by a United States 
District Court if committed on a military reservation over which the 
United States has exclusive jurisdiction, and in a state court if com- 
mitted elsewhere. 

Let us return to our company commander who has learned that one 





* Grafton v. United States, 206 U.S. 333 (1907). 
* Moore v. Illinois, 14 How. 13, 19 (U.S. 1852); Grafton v. United States, 
206 U.S. 333 (1907). 
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of his soldiers has committed an offense of such gravity as to require 
trial by court-martial. In such event he takes a printed form known 
as a “charge sheet,” at the beginning of which are blanks for the 
name and rank of the accused, his age and pay, and a brief statement 
of his military service. Next is a blank for the names of witnesses. 
After these blanks are filled, the company commander will turn to 
Appendix 4 of his Manual for Courts-Martial, a list of forms for 
charges and specifications covering common offenses, and look for a 


form or forms of specification appropriate to the case before him. If 
he finds none, he will write an appropriate specification himself. 


Let us suppose that a soldier has committed several serious of- 
fenses, that he has stolen a suit of clothes belonging to another soldier, 
put it on, that while leaving the post without permission so dressed he 
had disobeyed the order of a sentinel to halt, struck the sentinel, and 
run away, and that he is apprehended in another town several weeks 
later and brought back to the post. In such a case the charges would 
be worded thus: 


Charge I. Violation of the 93rd Article of War. 

Specification: In that Private John Doe, Company A, Ist In- 
fantry, did at Fort Sheridan, Illinois, on or about the 2d day 
of January, 1941, feloniously take, steal, and carry away one suit 
of clothes, value about twenty-five dollars ($25), the property of 
Private Richard Roe, Company A, Ist Infantry. 

Charge II. Violation of the 58th Article of War. 

Specification: In that Private John Doe, Company A, Ist In- 
fantry, did, at Fort Sheridan, Illinois, on or about the 2d day 
of January, 1941, desert the service of the United States, and did 
remain absent in desertion until he was apprehended at St. Paul, 
Minnesota, on or about the 2d day of March, 1941. 

Charge III. Violation of the 96th Article of War. 

Specification 1: In that Private John Doe, Company A, Ist In- 
fantry, having received a lawful order from Private Benjamin 
Bayne, Company B, Ist Infantry, a sentinel in the execution of 
his duty, to halt, did at Fort Sheridan, Illinois, on or about the 2d 
day of January, 1941, willfully disobey the same. 

Specification 2: In that Private John Doe, Company A, Ist 
Infantry, did at Fort Sheridan, Illinois, on or about the 2d day 
of January, 1941, strike Private Benjamin Bayne, Company B, 
lst Infantry, a sentinel in the execution of his duty, in the face 
with his fist. 





The company commander must then hunt up the regimental adju- 
tant or some other one of the officers who by the 114th Article of War 
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are empowered to administer oaths for the purposes of military ad- 
ministration, and in his presence sign the charges and specifications 
and swear to an affidavit either that he has personal knowledge of the 
allegations in the specification or that he has investigated them and 
believes them to be true.*® Any person in the military service may in 
the above manner prefer charges against any other person in that 
service, but in practice charges are usually preferred by the offend- 
er’s immediate commanding officer. The requirement of the signature 
and oath of some one in the Army to charges is the first only of sev- 
eral safeguards against unfounded accusations. 


At the time that charges are preferred or earlier, the accused’s 
company commander will consider whether and to what degree the 
accused should be restrained of his liberty while awaiting trial. Bail 
is unknown in military law, but the company commander may place 
the accused “in confinement,” ¢. e., lock him up in the guardhouse; 
or place him “in arrest,” which is merely a moral restraint, a direc- 
tion not to go beyond certain limits, such as the company’s barrack or 
the post ; or he may leave the accused at liberty. The general principle 
is that no greater restraint should be imposed than is necessary to 
assure the accused’s presence when needed for trial. 

When the officer preferring the charges has completed the prep- 
aration of the charge sheet, he will forward it to the commanding 
officer of the regiment or other like organization to which the accused 
belongs, who must decide whether the accused shall be tried, and, if 
so, by what court. There are three grades of court-martial, summary, 
special, and general. If the offense is a minor one, such as a brief 
absence without leave or a slight over-indulgence in liquor on the even- 
ing of pay-day, the colonel will probably refer the case to a summary 
court-martial. Such a court consists of a single officer, detailed as 
such in addition to his other duties. There is no prosecutor before a 
summary court and usually no defense counsel. The court reads the 
charge and specification to the accused, asks him how he pleads, ex- 
amines the witnesses himself, asks the accused whether he wishes to 
call any witnesses or to testify, announces his finding (guilty or not 
guilty) and sentence, and indorses them on the charge sheet. At man- 
euvers or in campaign all this may take place in the open air. The 
maximum sentence which a summary court may impose is restriction 
(1. ¢., a moral restraint) within limits for a period not in excess of 
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three months, temporary detention or permanent forfeiture of not 
more than two-thirds of the offender’s pay for one month, or con- 
finement for one month, or a combination of the above.*® The sen- 
tence of the summary court becomes operative only when approved by 
the officer who appointed him as such, usually the colonel of the regi- 
ment. 





If the charges are of such gravity that a summary court can not 
impose adequate punishment, but not so grave as to require trial by 
a general court-martial, the colonel will refer them to a special court- 
martial for trial. A special court-martial is composed of three or 
more officers, detailed for the purpose in addition to their other 
duties, and may impose a maximum sentence of forfeiture of two- 
thirds of the offender’s pay per month for six months and confine- 
ment for six months. Its procedure is similar to that of a general 
_ court-martial, ‘to be described hereafter, except that only a brief 
record of its proceedings is made, not a full stenographic report. 
Like other courts-martial its sentences must be approved by the 
officer who appointed it. : 

The general court-martial is the highest military tribunal. To 
it are referred charges alleging serious military offenses or crimes. 
It is the only court which may impose the severest punishment of a 
purely military character, dishonorable discharge from the Army. 
It may in addition impose any other appropriate sentence, even life 
imprisonment or death, which is permissible for the offense of which 
the accused has been convicted. 

The supposed charges set out in a preceding paragraph include 
a specification alleging larceny of a suit of clothes from another 
soldier. Soldiers live together in barracks or tents, and it is im- 
possible for them to keep their belongings locked up at all times. 
The members of a company or battery must work together in combat 
as a team, like a football team; and it is impossible for them to do 
so harmoniously and efficiently if there is a thief in their midst. 
Every man will suspect his neighbor, and the fraternal feeling which 
must exist if they are to perform their duties efficiently will disap- 
pear. Furthermore, there is much valuable government property in 
an army post or camp which can not be kept under lock and key at 
all times. Consequently, the view is generally held that the Army 
must rid itself of a thief, even though his thievery be on a small 
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scale. Therefore, even if the specification alleging larceny stood 
alone, the colonel would probably desire it tried by a general court- 
martial. The supposed charges also contain a specification alleging 
desertion. An army whose members may run away with impunity 
is not a dependable instrumentality ; and desertion, even if there be 
no other charge, is generally regarded as an offense of such gravity 
as to require trial by general court and the imposition of a sentence 
of dishonorable discharge. The charges also contain specifications 
alleging disobedience of a sentinel and striking him. A sentinel is the 
representative of the commanding officer, and as such may lawfully 
_give an order even to his superior in rank. His authority must be 
maintained. 

In view of the nature and gravity of the charges, it may there- 
fore be assumed that Private Doe’s colonel will desire to have these 
charges tried by a general court-martial. Here the colonel runs into 
a provision of the 70th Article of War, as amended by section 2 of 
the act of August 20, 1937,*1 which says: , 


No charge will be referred to a general court martial for trial 
until after a thorough and impartial investigation thereof shall 
have been made. 


So the colonel must either conduct such an investigation himself, 
or, as is more usual, detail some other officer (not the accuser) to 
do 90. This investigation has the same purpose as one by a grand 
jury, to see whether the available evidence will justify a trial, but 
the accused soldier’s rights are more fully protected than: the civil- 
ian’s in that, according to the same article, he may be present at 
the investigation, cross-examine witnesses, testify, and present 
the testimony of witnesses in his own behalf. The investigation pro- 
tects the accused and the Government from the waste of energy, 
time, and money involved in a trial on charges to support which the 
evidence is insufficient. 


If, however, the investigating officer reports that the charges 
are in proper form, that the evidence makes out a prima facie case, 
and that the matter is of sufficient gravity to justify trial by general 
court-martial, and if the colonel approves that report, he will for- 
ward the charges to the next higher authority, usually the command- 
ing general of the division, recommending trial by general court- 
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martial, for the colonel of a regiment lacks authority to convene 
such a court. 

At this stage we encounter another statutory provision designed 
for the protection of the accused. Hitherto the charges have been 
handled by officers who are soldiers by profession and not usually 
lawyers. Article of War 70 further provides: 


Before directing the trial of any charge by general court- 
martial the appointing authority will refer it to his staff judge 
advocate for consideration and advice. 


The staff judge advocate is an officer of the Judge Advocate 
General’s Department, a trained military lawyer, at least one of «hom 
is detailed on the staff of the commanding general of every division 
or larger unit. It becomes his duty to examine the charges and the 
report of the investigating officer, to see that the former are in 
proper form and that the evidence abstracted in the latter is suffi- 
cient. If he reports affirmatively as to these questions and recom- 
mends trial by general court-martial, the commanding general will 
so direct and refer the charges to such a court appointed by him- 
self. 

The general court-martial is composed of five or more officers, 
detailed for the purpose in addition to their other duties, of whom 
the senior in rank is the president. One member, who may or may not 
be the president, is designated as the law member. He is an officer 
of the Judge Advocate General’s Department if any such is available, 
otherwise some other officer who had had legal training, or at least 
one who is experienced in court-martial procedure. The order which 
appoints the court also details two officers, one as trial judge advo- 
cate, i. e., prosecutor, and the other as defense counsel. Both usually 
have assistants. The position of the defense counsel is much like 
that of a public defender, except that he normally defends all persons 
brought before the court and not merely the indigent. However, any 
accused who so desires may ask some other army officer to defend 
him or may employ a civilian lawyer for that purpose, in which event 
the appointed defense counsel will collaborate or will withdraw as 
the accused wishes. Here the protection afforded the accused in re- 
spect of counsel is at least as great as that afforded a defendant be- 
fore a federal or a state court. 


At this point in the handling of charges we encounter a statutory 
protection of the accused against being brought to trial on charges 
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on which he is ignorant, against undue delay in beginning the trial, 
or on the other hand without sufficient time to prepare his defense. 
The 70th Article of War directs that charges be forwarded within 
eight days after the accused is arrested or confined, that a copy be 
served upon him, and that no accused be brought te trial before a 
general court-martial within five days subsequent to such service 
of charges. 

We now come to the trial itself. The trial of a case before a 
general court-martial begins with the administration of an oath to 
the stenographic reporter faithfully to perform his duties.*? The 
reporter is a soldier if one can be found in the command who can 
write shorthand fast enough, otherwise a civilian is specially em- 
ployed. 

Then, the prosecution, 1. ¢., the trial judge advocate, asks the ac- 
cused if he wishes a copy of the record of trial, to which he is entitled 
as a matter of right. The trial judge advocate next invites any 
member of the court to disclose any facts on account of which he 
might be challenged. Whether or not there is any answer to this invi- 
tation, either side may challenge for cause and each side has one per- 
emptory challenge. Challenges for cause are decided by the court, 
other than the challenged member, by majority vote.** 

The members of the court are next sworn well and truly to try 
the case before them without partiality, favor, or affection. This 
oath is repeated at the beginning of every trial. The readministra- 
tion of his oath of office to a judge at the beginning of every trial 
would seem absurd ; but, on the other hand, a petit jury is sworn anew 
for every case, even though it consists of the same twelve men. The 
reason usually given for the repetition of the oath is that a court- 
martial is a temporary tribunal and not a constitutional court, and 
that the record of trial in each case must show all facts necessary to 
support the findings and sentence, including the administration of 
the oath.*® It is believed that an amendment to the Articles of War 
permitting the administration of the oath to the court once and for 
all would be constitutional and would certainly save time. Never- 
theless, if the repetition of the oath has any merit whatever, it is 
an additional safeguard to every accused at the beginning of whose 
trial it is repeated. 
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bs _— 258 U.S. 416, 418 (1922); Coffin v. Wilbur, 7 Pick. 148, 150 (Mass. 
828). 














328 WISCONSIN LAW REVIEW [Vol. 1941 


The trial judge advocate and his assistants, if any, are next 
sworn faithfully to perform their duties. 


The accused is then arraigned by reading the charges and speci- 
fications to him and requiring him to plead to each. 


From this point the trial is conducted much as the ordinary crimi- 
nal trial in a federal court. The prosecution makes its opening state- 
ment and presents its evidence, the defense does the like, there may 
be evidence in rebuttal, and then come the closing arguments: . The 
principal difference is between the functions of the trial judge on 
the one hand, and of the president and law member of a general court- 
martial on the other. The officer senior in rank on the court is called 
president and is the presiding officer. The law member, although he is 
not the president unless he happens to-be the senior officer present, 
rules finally on all questions of the admissibility of evidence, and 
rules in the first place on all other interlocutory anenen subject to 
being reversed by a majority of the court.** 


One variation from the procedure of federal and state courts in 
criminal ¢ases is with respect to depositions. Pursuant to Article of 
War 25, with the exception that they may not be used for the prosecu- 
tion in capital cases, the deposition may be taken-by either side on 
notice to the other of a witness who is sick, in prison, or who resides 
in or is about to go to another state or to a place more than 100 miles 
from the place of trial. In view of the frequent changes of station 
in the Army, on short notice or none, some such provision is neces- 
sary. This Article of War might seem to afford less protection to an 
accused than a defendant in a federal or state court enjoys, but it 
must be borne in mind that it inures to the benefit of the defense as 
well as the prosecution. Also, process of a state court to obtain testi- 
mony does not run beyond the borders of the state; but the subpoena 
of a court-martial to obtain the testimony of a civilian witness is 
available to the defense as well as to the prosecution, and runs to all 
parts of the United States; and a military witness, whose evidence is 
desired by either side, may be ordered to testify in person or by 
deposition in whatever place in the world he may be.*7 Hence it would 
seem that the rights of an accused before a court-martial as to the 
the obtaining and introduction of evidence are at least as great as those 
of a defendant in a criminal trial in a federal or state court. 
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As has been stated, the rules of evidence applicable in United 
States district courts apply in general in trials before courts-martial.* 
There are, however, certain applications of those rules to military 
personnel which are interesting. Consider, for instance, the well- 
settled rule of evidence that a confession is inadmissible unless volun- 
tarily made. Nevertheless, unless there is actual duress or unless the 
questioning is carried to such extremes as it was in Wan v. United 
tates,*° the federal and state courts will usually admit a confession 
obtained after what the newspapers call “grilling,” 7. e ., vigorous and 
prolonged questioning by the police.5° But in the Army the putting of 
a question by a military superior to his subordinate clearly implies 
an order to answer the question, which, like other orders, must be 
promptly and fully obeyed. Hence, a confession elicited by a direct 
question put by a superior officer, noncommissioned officer, or mili- 
tary policeman is held to be involuntary and therefore inadmissible 
unless there is clear evidence to the contrary." So well is this under- 
stood throughout the service that it has become the practice for an 
officer, military policeman, or other person in authority investigating 
a crime or offense to begin his examination of any person by warn- 
ing him that he does not have to answer any question, and that any- 
thing that he says may be used against him. Here again, the protec- 
tion afforded an accused in the Army is believed to be greater than 
that afforded a civilian suspect or defendant in like circumstances. 


Since the members of a court-martial perform many of the func- 
tions of both judge and jury, there is no charge to the jury. When 
the evidence is all in and the closing arguments have been made, the 
court goes into “closed session.” This may be done by retiring to 
another room, as a jury does; but, as spectators are usually few and 
as the absence of a requirement of unanimity tends to make delibera- 
tions of courts-martial briefer than those of a jury, the “closed ses- 
sion” usually means the temporary exclusion from the court-room of 
all except the members of the court. While in closed session, the 
members of a court-martial, like a jury, may discuss the case as they 
please. When ready to do so, still in closed session, they vote on the 
guilt of accused. A separate vote is taken as to each specification and 
each charge. The court may make a finding of guilty of a lesser 
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offense included within that charged, as guilty of manslaughter when 
murder is charged. 

Army officers are taught to defer to higher rank, and that the 
slightest expression of the will of a superior is an order. This defer- 
ence, necessary and praiseworthy elsewhere, would be out of place 
in a closed session of a court-martial; and it has been thought de- 
sirable to take precautions against the undue even if unintended in- 
fluence of the senior members of a court on the votes of their junior 
colleagues. It has therefore long been provided by the Articles of 
War that votes be taken in inverse order of rank, but the present 
31st Article goes further and requires that voting on challenges, on 
the guilt of the accused, and on the sentence be by secret written 
ballot. As a further precaution, the oath of a member of a court- 
martial binds him not to disclose the vote of any member, not even 
his own.5? 

The decision of the court as to the guilt of accused is called, not a 
verdict or a judgment, but a finding. Unanimity is not required for 
a conviction, except of an offense for which the death penalty is 
mandatory, and there is but one such,®* spying. For all other findings 
of guilty, a two-thirds vote only is necessary. Any vote in which less 
than the required number vote guilty is a finding of not guilty. The 
necessity of celerity in military justice makes it desirable to avoid 
unduly long deliberations, hung juries, and consequent new trials. 

From the foregoing it appears that, though the protection of an 
accused before a court-martial is less than that of a defendant in a 
criminal case before a federal or state court in that he may be con- 
victed by a vote in which two-thirds or more of the triers of fact, 
but not all, vote guilty ; yet, on the other hand, his protection is greater 
in that he obtains an acquittal, not merely a hung jury, if less than 
two-thirds, though even a majority, vote guilty. In practice the con- 
viction of an innocent accused by a vote in which two-thirds, but not 
all, of the members vote guilty, is believed to be very rare; and, as 
will be pointed out in subsequent paragraphs, there are further safe- 
guards against the execution of the sentence of a person unjustly 
convicted. 

When the court has made findings as to the guilt of accused, it 
resumes its open session, and, if the accused has been acquitted on all 
charges and specifications, the president so announces and the trial 





™ A.W. 19. 
"A.W. 43, 82. 


































































May] THE ARMY COURT-MARTIAL SYSTEM 331 


is at an end. If, on the other hand, the court has found him guilty 
of any specification, the president asks the trial judge advocate if 
he has anything further to present. This is the cue for the trial judge 
advocate to read to the court a military biography of accused, show- 
ing his age; when he enlisted; when, if ever, he has previously been 
discharged ; the “character” given him on such discharge (excellent, 
very good, good, fair, or bad) ; any promotions; etc. Next the trial 
judge advocate reads an abstract of any convictions of accused by 
court-martial within the past year, or announces that there have been 
none. Finally he asks the accused if the statement of his military 
record is correct. The court then goes into closed session to fix the 
sentence. 


The foregoing procedure had no parallel in the old-time criminal 
trial in federal or state court, but it bears some resemblance to the 
modern practice of many courts of obtaining a report on a defendant 
from a probation officer before passing sentence. 


In closed session, the members discuss what the sentence should 
be, and then vote on it by secret ballot. A unanimous vote is required 
for a death sentence, the concurrence of three-fourths for imprison- 
ment for life or more than ten years, and two-thirds for any other 
sentence.5* Any member may propose a sentence, and a ballot may 
be taken upon his proposal. A common, though not a required 
method, is for each member to write the sentence which he believes 
proper on a slip of paper, for the president to arrange the sentences 
so proposed in inverse order of severity, and for the court to vote 
on them in that order until a sentence is reached on which a suffi- 
cient number of members agree. 


Though most of the punitive Articles of War close with a state- 
ment that the offender “shall be punished as a court-martial may 
direct,” and though they do not contain the limitations on sentences 
usually found in criminal statutes, that does not mean that the court 
has unbounded discretion. On the contrary, its discretion as to the 
sentence to be imposed is limited in many ways. 


Whether the prohibition of cruel and unusual punishments in the 
Eighth Amendment to the Constitution is applicable to courts-martial 
is a moot question, as that prohibition is repeated and particularized 
in the 41st Article of War, as follows: 
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ART. 41. Cruel and Unusual Punishments Prohibited.— 

Cruel and unusual punishments of every kind, including flogging, 

branding, marking, or tattooing on the body, are prohibited. 

The 43d article of War provides that no sentence of death shall 
be imposed except “for an offense in these articles expressly made 
punishable by death.” The only such offenses are desertion or attempt 
to desert in time of war,°° advising or assisting another to desert in 
time of war,"® striking or offering violence against a superior officer 
or willful disobedience of his order,’ mutiny, failure to suppress 
mutiny,®°® cowardly misbehavior before the enemy,® compelling a 
commander to surrender,®*' giving away the countersign,®? forcing 
a safeguard,® relieving or corresponding with the enemy, spy- 
ing,®* drunkenness or sleeping on post by a sentinel or quitting post 
in time of war,®* murder and rape.®* Except as to spying, for which 
a death sentence is mandatory, and murder and rape, for which the 
only alternative is imprisonment for life, the court may fix any 
lesser penalty which it pleases. 

There is another Article of War which names a mandatory pun- 
ishment, the 95th, already quoted, which provides that “any officer 
or cadet convicted of conduct unbecoming an officer and a gentle- 
man shall be dismissed from the service.” That punishment may not 
be increased, for the offense is one against the military standard of 
honor, for which confinement or a fine would be inappropriate; nor 
may the penalty be diminished, for on no account ought a man who 
has done anything dishonorable to be permitted to retain his com- 
mission as an officer. 

The 45th Article of War begins as follows: 


ART. 45. Maximum Limits—Whenever the punishment for 
a crime or offense made punishable by these articles is left to the 
discretion of the court-martial the punishment shall not exceed 
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such limit or limits as the President may from time to time pre- 
scribe. ... 


Pursuant to the above authority, the President has prescribed and 
there has been inserted in the Manual for Courts-Martial® a table of 
maximum punishments. Thus, for example, the maximum punish- 
ent for a sentinel found sleeping or drunk on post is dishonorable 
discharge, forfeiture of all pay and allowances due and to become 
due, and confinement at hard labor for six months; and for appearing 
in unclean or improper uniform confinement for one month and for- 
feiture of two-thirds pay for the same period. These figures are 
maxima, appropriate for imposition only in case of an aggravated 
or repeated offense by an experienced soldier; such a severe sen- 
tence would never be imposed upon a recruit. The maxima in the 
table with respect to crimes denounced by the United States Crimi- 
nal Code® correspond with the maxima in that code.” 


The President’s order contains a table of equivalents whereby the 
court may substitute a day’s confinement for forfeiture of a day’s 
pay, or vice versa. It also contains a provision that if an accused be 
found guilty of an offense or offenses for which dishonorable dis- 
charge is not authorized by the table of maximum punishments, but 
has previously been convicted before courts-martial five times within 
the past year, the court may add dishonorable discharge to the sen- 
tence. This resembles in principle the Baumes law of New York™ 
and enables the Army to rid itself of the chronic drunkard and the 
habitual offender. 


The combined effect of the limitations upon the punishing power 
of the court contained in the Articles of War and those contained 
in the table of maximum punishments is to prevent cruel, unjust, or 
unduly severe sentences, while still leaving to the court considerable 
discretion. In exercising that discretion the members of the court 
are, of course, guided by the circumstances of the case as brought 
out by the evidence and by the soldier’s military record read to them 
after conviction but before imposition of sentence. 

When a sufficient number of the members of the court agree 
upon a sentence, the court is opened and the president announces 
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the findings and sentence, and the court proceeds to the trial of another 
case or adjourns. 

The reporter of the court then types from his shorthand notes 
the record of the trial, which includes a verbatim report of the testi- 
mony and a full account of the entire proceeding. The record is then 
signed by the president and the trial judge advocate of the court and 
forwarded to the officer who appointed the court, who, as has been 
said, is usually the commanding general of the division or other like 
unit. 

At this point we meet another safeguard of the accused. The 
46th Article of War begins as follows: 


ART. 46. Action ‘by Convening Authority—Under such 
regulations as may be prescribed by the President every record 
of trial by general court-martial or military commission received 
by a reviewing or confirming authority shall be referred by him, 
before he acts thereon, to his staff judge advocate or to the Judge 
Advocate General... . 


As has been stated, the officer to whom the article just quoted 
directs that the record be referred, namely, the staff judge advocate, 
is a trained military lawyer and the legal adviser of the commanding 
general on whose staff he serves. When a record is thus referred to 
him, he, or one of his assistants, who are also trained military law- 
yers, reads the record through from beginning to end with care and 
makes a check of it against a printed list of the various steps neces- 
sary in the trial, such as the swearing of the court and each witness, 
the concurrence of the requisite fraction of the members in the find- 
ings and sentence, etc. He then writes a review of the record sum- 
marizing the evidence, discussing its weight and sufficiency, men- 
tioning any irregularities or errors, and considering whether they 
are of such gravity as to require corrective action or to invalidate 
the findings and sentence. The review closes with a recommendation 
to the commanding general of the action which he should take with 
respect to the findings and sentence. 

This brings us to the question: What powers has the reviewing 
authority, that is, the commanding general or other officer who ap- 
pointed the court, as to the findings and sentence? He may in the 
first place return the record to the court for the correction of any 
minor or clerical irregularities, errors, or omissions. If there are 
none, it becomes his duty to act upon the findings and sentence. Fol- 
lowing the sentence already quoted, Article of War 46 continues: 














May] THE ARMY COURT-MARTIAL SYSTEM 335 


No sentence of a court-martial shall be carried into execution 
until the same shall have been approved by the officer appointing 
the court or by the officer commanding for the time being. 


Article of War 47 goes on to say that the reviewing authority 
may approve a finding of guilty or a sentence and that he may ap- 
prove only so much of a finding of guilty as involves a finding of 
guilty of a lesser offense. Thus, if the court finds an accused guilty 
of murder, the reviewing authority may approve a conviction of 
manslaughter only. The reviewing officer may also wholly disapprove 
a finding of guilty, either because he considers the evidence uncon- 
vincing or because an error of law injurious to the accused was com- 
mitted during the trial. He may approve or disapprove the whole of 
the sentence imposed by the court, or he may reduce it and approve 
it as reduced, either because it is in excess of the maximum permitted 
by law, or because in his opinion it is unduly severe. He may not 
disapprove an acquittal by the court, nor may he increase the sen- 
tence. Lastly, if at the trial a reversible error has been committed, 
he may order a rehearing before a court composed of other officers ; 
in the words of the lawyer in general practice, he may grant a new 
trial. At a rehearing, the accused may not be tried on any charge 
or specification of which he was acquitted at the first hearing, nor 
may the sentence then imposed be increased.™* From the foregoing 
it will be seen that the powers of the reviewing authority over the 
findings and sentence are very broad, but they may never be exer- 
cised to the detriment of the accused. 

As the defense counsel, like the trial judge advocate, is usually a 
line officer who is not a lawyer by profession, the principle that a 
party is bound by the omissions or errors of his counsel’? is held 
to have little or no application in military law.7* The combined effect 
of such holding, of the direction in Article 46 that every record of 
trial by general court-martial be referred to the staff judge advocate, 
and of the powers of the reviewing authority under Article 47 
amounts to this: that every record of a trial is scanned by the staff 
judge advocate as though objection had been made and an exception 
saved by the defense counsel to every questionable item of evidence 
presented by the prosecution and to every doubtful ruling of the court 
or the law member. In other words, there is an automatic appeal in 





™* A.W. 5034. 
"7 C.J.S. 850, 851. 
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every case with every plausible exception saved. This does not mean 
that every error in the admission of evidence necessitates the disap- 
proval of the findings and sentence and a rehearing. Article of War 
37 says that this is not to be done unless, “after an examination of 
the entire proceedings, it shall appear that the error complained of has 
injuriously affected the substantial rights of an accused.” If, however, 
an error in the admission of evidence or in any ruling is believed by 
the staff judge advocate to have injuriously affected the substantial 
rights of the accused he will advise the commanding general to dis- 
approve the findings and sentence and order a rehearing of the case. 


When the staff judge advocate has studied the record thoroughly 
and written his review, the practice is for him to have a personal in- 
terview with the reviewing authority, i.e., the commanding general, 
at which he lays before that officer the record and his written review, 
makes an oral explanation of the case, and presents a draft of the 
action (approval or disapproval of the findings and sentence in whole 
or in part) which he recommends that the reviewing authority sign. 
If the reviewing authority has full confidence in his staff judge advo- 
cate, he may sign the draft at once; or, on the other hand, he may 
direct the staff judge advocate to prepare a different draft or he may 
take the record and study it in detail himself before deciding what 
action to take on it. Thus, we see that the accused has the benefit of 
the labors of a trained military lawyer, who is not a prosecutor but an 
impartial student of the record, and of the wide military experience of 
the reviewing authority, who is usually a major general. 


At the time that he approves the sentence, the reviewing author- 
ity may suspend the execution of the sentence or any part of it.7* This 
authority is frequently exercised. Suppose a record to be laid before 
the commanding general of a division showing a sentence of dis- 
honorable discharge and a term of confinement. If the commanding 
general as reviewing authority merely approves the sentence, the 
offender will be dishonorably discharged at once and serve his con- 
finement afterward. If, however, the offense of which the offender 
has been convicted is a military one not involving moral turpitude, 
such as desertion, it is the general practice, and not the exception, for 
the reviewing authority to couple his approval of the sentence with a 
direction that “the execution of that portion thereof adjudging dis- 
honorable discharge is suspended until the seldier’s release from con- 
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finement.” This permits the remission of the dishonorable discharge 
at a later date and the offender’s honorable restoration to the colors 
if his conduct while in confinement shall make that course advisable. 


When approving a sentence involving confinement, it is the duty 
of the reviewing authority to designate the place of confinement. It 
is provided by Article of War 42 that no person may be confined 
in a penitentiary unless convicted of desertion in time of war, re- 
peated desertion in time of peace, mutiny, or a crime punishable by 
some statute of the United States, or by the law of the District of 
Columbia, with penitentiary confinement for more than one year, 
and also unless the period of confinement to be served in the particu- 
lar case involved shall exceed one year. In practice, brief sentences 
are usually served at the post or camp where the offender has been 
tried; those of medium length imposed on account of an offense 
not involving moral turpitude, at the Army’s Disciplinary Barracks 
at Fort Leavenworth, Kansas; and long sentences imposed for com- 
mission of a felony, at a penitentiary. 

But there are still further safeguards against an unjust or illegal 
conviction or sentence provided by Article of War 5014, enacted at 
the close of the World War. Every record of trial by general court- 
martial, after action by the reviewing authority, is forwarded to the 
Judge Advocate General, who is the legal advisor of the President and 
the Secretary of War as to military matters. The records of cases 
other than those of the graver sort are examined by two officers in 
the Military Justice Section of the Judge Advocate General’s Office. 
In such examination, as in that by the staff judge advocate, the record 
is read as though an objection has been made and an exception saved 
to the admission of any questionable item of evidence and to any doubt- 
ful ruling by the court or law member. If the officers examining the 
record find it legally sufficient to support the findings and sentence, 
they sign a statement to that effect, the consideration of the case is 
at an end, and the record of trial is passed to the files. If it is con- 
sidered that the record contains an error or omission adversely affect- 
ing the substantial rights of accused, the record is referred to the 
Board of Review, composed of three experienced officers in the Judge 
Advocate General’s Office. That board carefully considers the case 
and submits a written opinion to the Judge Advocate General. If it 
decides that the accused has not been adversely affected in his sub- 
stantial rights, the sentence stands; if it reaches a contrary con- 
clusion, the record is transmitted to the Secretary of War with the 
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recommendation of the Judge Advocate General. The Secretary 
may approve or disapprove and set aside the findings and sentence 
as in his judgment justice may require. 

The records in the graver cases, those in which the sentence is 
death, dismissal or dishonorable discharge not suspended, or con- 
finement in a penitentiary, are, upon receipt in the Office of the 
Judge Advocate General, at once referred to the Board of Review. 
The board studies the record as if objection had been made and an 
exception saved to every questionable bit of evidence and ruling, and 
makes a written holding that the record is or is not legally sufficient 
to support the findings and sentence. The holding may include a 
discussion of the evidence and the law. The record next goes to the 
Judge Advocate General. If he concurs in the holding of the Board 
of Review, the case is handled accordingly, 1. e., if the record is held 
legally sufficient, the sentence is ordered to be duly executed; if the 
record is held to contain fatal error, the findings of guilty and the 
sentence are set aside and a rehearing may be ordered. 

From the foregoing it will be seen that, even after a sentence 
imposed by a general court-martial has been approved by the review- 
ing authority, usually the commanding general of the division to which 
the offender belongs, there is a further automatic appeal, with every 
plausible objection assumed to have been made and all exceptions 
saved, to the Office of the Judge Advocate General ; that every record 
is read there by at least two officers and that those involving the 
graver sentences are considered, first, by the Board of Review, and 
second, by the Judge Advocate General himself. Here again the 
rights of an accused have, not less, but greater protection than those 
of a defendant convicted in a federal or state court. 

The automatic appeal thus taken to the Office of the Judge Advo- 
cate General from every conviction by a general court-martial is, 
strictly speaking, an appeal on questions of law only. Except as to 
those cases on which the President must act, discussed in the next 
paragraph, the personnel of the Judge Advocate General’s Office in 
the performance of their statutory duties under Article of War 5014 
deal with a record of trial as does a court of appeals, and do not 
weigh the evidence further than to make sure that there is present a 
minimum sufficient to sustain each vital allegation. Neither do they, 
in the performance of such duties, express their personal notions as 
to the severity of the sentence, provided it is a legal one. But every 
such officer, in addition to performing statutory duties under Article 
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of War 5014, is an assistant to the Judge Advocate General, and it 
is one of the latter’s most important duties as legal advisor to the 
Secretary of War to see to it that no injustice is done in any case. 
If, therefore, any officer reading a record of trial feels that the evi- 
dence of accused’s guilt is unconvincing or that the sentence is un- 
necessarily severe, he will so report to the Judge Advocate General ; 
and, if that officer concurs, he will so advise the reviewing authority 
or the Secretary of War and recommend appropriate curative action. 


Sentences of death, of dismissal of an officer, and a few other 
grave sentences require confirmation by the President before they 
may be executed.** The Board of Review writes a detailed review 
of such cases, which is forwarded through the Judge Advocate Gen- 
eral and the Secretary of War with their recommendations to the 
President. In such cases the President may confirm the sentence in 
whole or in part, or he may disapprove it.”* Also the President may, 
and frequently does, mitigate a sentence of death or of dismissal of an 
officer to some lesser penalty.77 The President’s powers in such a case 
are quasi-judicial and therefore personal, and may not be dele- 
gated to the Secretary of War or anybody else. In Runkle v. United 
States,"* the Supreme Court said: 


Here, however, the action required of the President is judicial 
in its character, not administrative. As Commander-in-Chief of 
the Army he has been made by law the person whose duty it is 
to review the proceedings of courts-martial in cases of this kind. 

This implies that he is himself to consider the proceedings laid 
before him and decide personally whether they ought to be carried 
into effect. Such a power he cannot delegate. His personal 
judgment is required, as much so as it would have been in pass- 
ing on the case, if he had been one of the members of the court- 
martial itself. He may call others to his assistance in making his 
examinations and in informing himself as to what ought to be 
done, but his judgment, when pronounced, must be his own judg- 
ment and not that of another. 


We have here, therefore, an extraordinary precaution against 
injustice, the highest degree of protection possible, in the requirement 





* AW. 48. 

* A.W. 49. 

™1 Op. Att’y Gen. 327 (1820); 2 Op. Att’y Gen. 286, 289 (1829) ; 4 Op. Att’y 
Gen. 432 (1845); 31 Op. Att’y Gen. 419, 426 (1919); Mullan v. United States, 
212 U.S. 516 (1909) ; Aderhold v. Menefee, 67 F. (2d) 345 (C.C.A. 5th, 1933). 
122 US. 543, 557 (1887). 
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that the personal attention and approval of the Chief Magistrate be 
given to a sentence of this character before it may be executed. 

Sentences which ordinarily require confirmation by the President 
may in time of war, with a few exceptions, be confirmed by the com- 
manding general of an army in the field or of a territorial depart- 
ment.”® Also, when the President deems such action necessary, he 
may direct the Judge Advocate General to establish a branch of his 
office, under an assistant judge advocate general, in a distant com- 
mand,*° as was done in France during the World War. A Board of 
Review may be established in such branch office, and the Assistant 
Judge Advocate General and the Board of Review may exercise fot 
that command the statutory powers vested in the Judge Advocate 
General and the Board of Review in his office.*! These provisions 
allow the system of military justice in a distant possession or ex- 
peditionary force to be self-contained and therefore to operate freely 
and promptly in case of delay in or interruption of communication 
between that possession or force and the United States. 

Lastly, even when the record of trial is finally passed and the 
offender begins serving his term of confinement, he is still the object 
of solicitude. All prisoners must perform hard labor ; but excessively 
close clipping of the hair, lock step, folding of arms, compulsory 
silence at meals, and the use of dark cells are forbidden.*? The same 
regulation also provides for the abatement of the terms of all pris- 
oners for good conduct.** 

Military prisoners are classified in several ways. In the first place 
they are divided into general prisoners, 4. e., those whose sentences 
include dismissal or dishonorable discharge, whether suspended or 
not; and garrison prisoners. General prisoners are subdivided into 
three classes according to the nature and gravity of their offenses 
and it is directed that those of each class be separated from the others 
so far as practicable. They are also divided into three grades accord- 
ing to their conduct.** Furthermore, a general prisoner who has 
not been convicted of a felony and whose mental and physical condi- 
tion and civil and military record warrant such consideration may be 
designated a “probationer.” A probationer receives a certain amount 
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“Army Regulations 600-375, par. 23d. 
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of military training, and, after having served at least one-third of his 
sentence, may apply for restoration to duty as a soldier.®® 

Garrison prisoners, 1. ¢., those whose sentences do not include 
dishonorable discharge, automatically resume their status as soldiers 
in good standing upon expiration of their terms of confinement. 
Articles of War 50, 51, 52, and 53 provide for the suspension, mitiga- 
tion, and remission of sentences, and for the restoration of general 
prisoners to duty as soldiers. As to general prisoners confined at an 
army post, the power to exercise clemency is vested in the com- 
manding general of the corps area in which the post is located or 
other officer exercising general court-martial jurisdiction over the 
prisoners, or the Secretary of War; as to prisoners at the Disciplin- 
ary Barracks, in the Secretary alone. The Army Regulations per- 
mit applications for clemency to be made by or on behalf of a gen- 
eral prisoner, and provide further that, whether or not such an appli- 
cation is made, the case of every general prisoner shall be considered 
with a view to possible extension of clemency within the first six 
months of his term and (if the term be so long) annually thereafter.® 
In actual practice the commandant of the disciplinary barrack, the 
prison officer of the post, or other officer under whom the prisoner 
is serving his term, when the prisoner has served about five months, 
and annually thereafter (if the sentence be so long) makes a report 
stating what has been the prisoner’s conduct, giving an estimate of 
his character and ability, and concluding with a recommendation for 
or against suspension, reduction, or remission of the sentence, or 
restoration to duty as a soldier. This report is considered by the staff 
judge advocate and the commanding general of the corps area, or, 
in the case of prisoners in the Disciplinary Barracks, by the Adjutant 
General of the Army. If it appears that the prisoner’s offense was 
not indicative of a fixed bad character, and it is believed that he has 
in him the making of a good soldier, the commanding general or the 
Secretary of War will restore the prisoner to duty after he shall 
have served a substantial part of his sentence. Many prisoners thus 
restored make good and obtain an honorable discharge at the end of 
their enlistmerts. 

Finally, a prisoner who does not desire restoration to duty as a 
soldier, or who for any reason is disqualified or unsuited therefor, 
after having served one-third of his sentence and at least nine months, 





“ Id. par. 15h. 
“7d. pars. 15, 16, as amended by Change No. 2, Oct. 23, 1935. 
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becomes eligible for home parole. He must have been in the first, or 
highest, conduct grade, for at least six months, must obtain assurance 
of reputable and steady employment, and must get a suitable per- 
son living near his home to agree to act as his “first friend and ad- 
visor” during the period of parole.’* 

The army believes, in view of all the foregoing, that its court-mar- 
tial system is as lenient and as considerate of the accused as any. The 
precautions taken against the bringing of unfounded charges are at 
least as great as in the federal or state courts. Except as to petty 
offenses tried by a summary court-martial, every accused has counsel. 
The procedure of court-martial, though different in many respects 
from that of federal and state courts, is based on the same general 
principles and is quite as careful of the rights of the accused. The 
nature of the soldier’s calling makes it necessary that some forms 
of misconduct, such as quitting the job (desertion), talking back to 
the boss (disrespect to an officer), or petty larceny, which in civil 
life are considered as trivial misdemeanors or no concern of the 
courts at all, be regarded as serious offenses and punished accord- 
ingly. These offenses aside, punishments are in general no severer 
than those imposed by federal or state courts for like offenses. After 
conviction, there is an elaborate system of approvals and examina- 
tions of the record equivalent to two successive automatic appeals 
with every plausible exception considered saved, whereby greater pro- 
tection is afforded to an accused against an illegal or unjust conviction 
or a sentence than he has elsewhere. Finally, when the accused has 
become a prisoner, he is protected against harsh treatment, has a 
chance by good conduct to earn an abatement of his sentence and a 
parole, and, if his offense does not show moral turpitude, to be re- 
stored to an honorable status as a soldier. 





* Army Regulations 600-415, Dec. 31, 1929. 














SUPREME COURT JUSTICE APPOINTMENTS: II 


Joun P. Franx 


A new judicial order had its foundations in the tremendous in- 
dustrial and economic changes of the latter part of the Nineteenth 
Century. Those changes are reflected in a contrast of railroad ex- 
pansion and agricultural depression. Railroad mileage increased from 
30,000 in 1860 to 93,000 in 1880 and 166,000 in 1890,) while farm 
profits dropped to the vanishing point. The financial collapse of 1873, 
like those of 1893 and 1933, followed an agricultural depression of 
many years standing and mortgage burdens increased as farm prices 
went down. 


High and discriminatory freight rates gave the farmers a readily 
identifiable enemy, and the agrarian-railroad clash of the Seventies 
was accentuated by the passing of the frontier. This process, which 
was completed by 1890, removed the safety valve from the economic 
machine. By 1870 the day was rapidly approaching when cheap land 
in the West would no longer afford an opportunity for the economic 
derelicts. Great areas of land had passed into railroad hands; 35 
million acres had been given them by 1873 and 145 million acres 
more were promised to the transcontinental railroads alone.” 


The simultaneous development of railroad empires, manufactur- 
ing monopolies and farm poverty was accompanied by a growth of 
widespread political movements based on class interests. For example, 
in 1867 a handful of government clerks in Washington founded the 
Patrons of Husbandry, commonly called the Grange, and by 1874 
the organization had 500,000 members.* The Grangers caused the 
enactment of state legislation to improve the economic condition of 
farmers, and national parties with similar purposes tried to foliow 
suit. The Labor Reform party began in 1872, the Greenbackers had 
national candidates from 1876 to 1884, the United Laborites were 
active in 1888, and the Socialists and Populists had their first na- 
tional candidates in 1892. In 1878 Greenback candidates received 
over a million votes in the Congressional elections and in 1892 





* Frankfurter and Landis, The Business of the Supreme Court (1927) 56. 

* Buck, The Agrarian Crusade, 23. 

*For discussion of the development of the Grange, see Buck, op. cit. supra 
note 2, at 4. 
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James B. Weaver polled more than a million votes for President 
on the Populist ticket. 


Inevitably these great forces affected the work of the Supreme 
Court and in turn were molded by the judicial power. “Capitalism 
pushes ultimately before the Court the clashes of interest that are 
attendant on the growth of any economic system.”* This effect was 
heightened by an expansion of the federal jurisdiction in 1875 through 
which Congress gave recourse to the federal courts for all litigants 
who claimed a right under the laws, constitution, or treaties of the 
United States. This addition to the diversity of citizenship ground 
of federal jurisdiction “gave the federal courts the vast range of 
power which had lain dormant in the Constitution since 1789."5 
Obstruction of Granger legislation was one of the chief objects of the 
bill. These circumstances—the economic developments and expan- 
sion of federal jurisdiction—have resulted in a transformation of the 
work of the Court. In 1925 the Court handled about as many cases 
as it had in 1875, but in the latter year the percentage of common law 
actions was 43%, and in 1925 this proportion was down to 5%. While 
there had been no cases involving the due process of economic regu- 
lation in 1875, there were 20 in 1925; and the number of cases in- 
volving construction and constitutionality of federal statutes under 
the commerce clause grew from none in 1875 to 29 in 1925.7 


The new role of the Court is particularly clear upon examina- 
tion of the great cases decided in the latter part of the Nineteenth 
Century. Consideration of the litigants alone would leave one blind 
to the vast alignment of interests in Munn v. Illinois* (regulation of 
enterprises vital to agriculture), Wabash Railway v. Illinois® (regu- 
lation of railroad rates), Smyth v. Ames'® (regulation of utility 
rates), Pollock v. Farmer's Loan and Trust" (power to levy income 
taxes), and United States v. E. C. Knight Company’? (anti-monop- 
oly prosecutions). These cases were more than disputes over the 





“Lerner, The Supreme Court and American Capitalism (1933) 42 Yale L. J. 
685. 
* Frankfurter and Landis, op. cit. supra note 1, at 65. Act of Mar. 3, 1875, 
18 Stat. 470. 
* Ibid. 
* Frankfurter and Landis, op. cit. supra note 1, at 302. 
*94 U.S. 113 (1876). 
"118 US. 557 (1886). 
*169 U.S. 466 (1898). 
™157 US. 429 (1895), 158 U.S. 601 (1895). ’ 
"156 U.S. 1 (1895). ‘i 
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allocation of the power of government, as in Marbury v. Madison.® 
They were more than disputes among a homogeneous group over 
division of spoils, as in Gibbons v. Ogden"* or Charles River Bridge 
v. Warren Bridge.®* They were phases of a struggle for social re- 
organization. 

The new issues that came before the Court caused new factors 
to weigh in the selection of its membership. After 1877, in greater 
degree than ever before, politicians and the public examined a pros- 
pective Justice’s economic as well as his political views. The chief 
objections to appointees considered earlier in this discussion were 
levelled at their political sins or personal characteristics. After 1877 
the farmers objected to Matthews as a railroad lawyer; labor fought 
Lurton because it considered him biased. “Friends of property” 
quailed at Holmes’ appointment and revolted at the choice of Bran- 
deis. This is not to say that the economic factor became the sole 
criterion of judicial selection; but the key to the understanding of 
Supreme Court appointments after 1877 is in the increasing attention 
given to the economic significance of an appointment. 


MatTTHEWs’ APPOINTMENT 


January 26, 1881, President Hayes appointed Stanley Matthews 
to the Supreme Court. Matthews, an Ohioan, was selected to suc- 
ceed Swayne, who was retiring.1* A United States district attorney 
before the War and a colonel in the Union army, he had become an 
active Republican, and was a United States Senator from 1877 to 
1879. But while his fame came from politics, his income came from 
regular employment as a railroad lawyer. 

Some lawyers and all staunch Republicans supported the Mat- 
thews appointment. Party members in the Ohio Senate forced 
through a resolution of endorsement over the protest of every Demo- 
crat in that body. Lawyers throughout Ohio wrote to their Senators, 
Thurman and Pendleton, to express approval. The Cleveland Bar 
Association asked confirmation, “in view of his great ability and 
superior attainments as a lawyer and of his stainless personal char- 





*1 Cranch 137 (U.S. 1824). 

“9 Wheat. 1 (U.S. 1824). 

11 Pet. 420 (US. 1837). For a discussion of the role of the judicial system 
in inter-group controversies as compared with intra-group controversies, see 
McGowen, The Battle of the Processes (1940) 28 Calif. L. Rev. 277. 

For a discussion of the circumstances surrounding the retirement of Swayne, 
see Fairman, Mr. Justice Miller and the Supreme Court (1939) 380. 
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acter.”47 Two judges of the Kentucky Court of Appeals expressed 
similar sentiments,!® and the Cincinnati Board of Trade and Trans- 
portation, of which Matthews was a member, “earnestly urged” the 
Senate to confirm.!® 

But the volume of denunciation overwhelmed this spattering of 
applause. In popular imagination, Matthews was a “Railroad 
Lawyer,” and critics jumped to say so. The California Anti-Monop- 
oly League wired the Judiciary Committee that Matthews would 
“sustain the usurpation of monopoly if elevated to the Supreme 
Bench.” The head of the Pennsylvania Grange, which claimed thirty 
thousand members, asserted that the railroads of the country were 
attempting to control the Court, and that Matthews “naturally views 
railroad questions from a railroad standpoint.”*° The president of 
the National Anti-Monopoly League charged that Matthews had been 
attorney for the Central Pacific Railroad Company and that the 
people “look upon this effort to bring it [the Supreme Court] under 
corporate control with amazement and alarm.”?* 


Not only the poor and weak feared the power of the railroads. 
The New York Board of Trade and Transportation was a leader in 
the fight against Matthews. Using precisely the same language as did 
the Pennsylvania Grange, the president of the Board, “in behalf of 
eight hundred business firms” protested the selection. The Board 
did more than pass resolutions; it collected and published excerpts 
from newspapers throughout the country criticizing the appoint- 
ment.”? 

Matthews was confirmed, but the fight could not have been closer. 
Hayes’ Lame Duck Congress failed to approve, and it was necessary 
for Garfield to send the name back to the Senate ten days after he 
took office. On March 18th, the name went to the Judiciary Com- 





**Copy of resolution addressed to Senator Thurman in Committee files. 

*M. H. Cofer and W. D. Pryor to Judiciary Committee, February 15, 1881. 

* Telegram to Senate Committee, date undecipherable. 

*Leonard Rhone, master of the Pennsylvania State Grange, to Judiciary 
Committee, March 11, 1881. 

™ President of the Anti-Monopoly League to Senator Edmunds, March 15, 
1881. 
™The collection of newspaper statements was representative of both the 
Republican and Democratic press. Among the critics were the Chicago Tribune, 
the Springfield Republican, and the Boston Herald. The fact that the Pennsyl- 
vania Grange and the New York Board of Trade used identical language sug- 
gests either that one copied from the other or that some interested third party 
supplied both with the statement. In the absence of further evidence, it seems 
likely that the Grange copied the Board’s statement, which was widely published. 
The precise dates of each are not clear. 
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mittee, and on March 24th, records were sought by the Committee 
from the Attorney General. On April 26th the nomination was “con- 
sidered informally” by the Committee and on May 9th was adversely 
reported. On May 12th Matthews was confirmed, 24-23.78 


ARTHUR APPOINTMENTS 


No new documents have been found on Arthur’s choices for the 
two vacancies which occurred during his administration, and the 
secondary sources are too general in their comment to warrant re- 
capitulation. All that can be said is that when Justice Clifford died 
in 1881, Arthur appointed Horace Gray, Chief Justice of the Su- 
preme Judicial Court of Massachusetts, as his successor. Within 24 
hours of his appointment, Gray was approved by the Judiciary Com- 
mittee and confirmed by the Senate. 

When Judge Hunt finally made official by resignation a departure 
from the Bench which had taken place four years before, Arthur 
nominated Roscoe Conkling to succeed him. Conkling had refused 
Grant’s offer of nomination for the chief justiceship in 1883, and 
while he did not hear of his appointment as Associate in time to 
prevent his confirmation, he immediately resigned. Arthur’s next 
choice, Samuel Blatchford of New York, a federal judge, was con- 
firmed March 27, 1882.74 


CONFEDERATE TC THE COURT 


The economic surge was not the only barrier to speedy confirma- 
tion of a President’s Supreme Court choice. Partisan politics con- 
tinued to be an even more effective impediment to the presidential 
will. No one learned that lesson more thoroughly than did Grover 
Cleveland. During his first administration Republican control of 
the Senate almost resulted in defeat of his nominees and in his second 
administration a quarrel within his own party caused two rejections. 

When William B. Woods died in 1887, Cleveland chose his 
Secretary of the Interior, Lucius Quintus Cincinnatus Lamar, for 
the vacancy.2> Lamar, who was 62 at the time of his nomination, had 





* The chronology of Committee action on this, as on the other appointments, 
is taken from the Committee journals. 

“Howe, Chester A. Arthur (1934) adds nothing of value on these appoint- 
ments. 

* See Cate, Lucius 0. C. Lamar, (1935) 469 et seg. for a discussion of Lamar’s 
pre-nomination support. John A. Campbell, the Justice who had resigned in 1861 
to join the Confederacy, recommended Carleton Hunt, dean of the Louisiana Law 
School and a Member of Congress, 1883-85. 
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a long career in public office behind him. He was a Democratic 
Member of Congress from Mississippi from 1857-1860 when he 
resigned to join the Confederacy. During the War he was a lieuten- 
ant colonel and in 1873 he went back to the House. After two 
terms there he was elected to the Senate where he stayed until he be- 
came Secretary of the Interior in 1885. 

Appointment of a Confederate officer to the Supreme Court 
twenty-two years after the War may not appear extraordinary to 
the Twentieth Century mind, but in 1887 it was High Treason to 
Republicans. The Bloody Shirt had held the party in office until 
Cleveland’s election, and here was an opportunity to give it another 
flourish. The patriots descended upon the Senate.”¢ 


There were collateral as well as frontal attacks. Lamar’s oppon- 
ents charged that he was too old for the position. They claimed that 
the 62 years to which he admitted was short of the truth by five, a 
charged based on an 1857 collection of Congressional biographies by 
a private publisher. In the days before the official preservation of 
vital statistics this was a hard charge to disprove, but Lamar had 
an ace witness. The family Bible was appealed to as the ultimate 
authority. On December 21, 1887, Mrs. Mary Ross, Lamar’s sister, 
appeared before George H. Hill, clerk of the District Court of the 
United States for Northern Mississippi and presented the venerable 
record. After solemnly examining the book and discovering that 
it looked like a family Bible to him—‘“the same bears all the indicia 
of an old family record”—Clerk Hill copied out several pages of 
geneological data which completely put the doubters to rout. 

Another collateral attack arose from a post card sent to Senator 
Edmunds by J. W. Hubbard, a Mississippian. “If you will send for 
Col. W. P. Wood, and Col. J. Q. Thompson, they will let you know 
the relations which existed between Mr. Lamar and Miss Mary Mc- 
Bride, now under indictment for setting fire to a house on 11th St. 
S.W. to collect the insurance money,” wrote Hubbard. He suggested 
that Lamar was paying Miss McBride’s attorney’s fees.” 

When sex and arson cropped up in what had been a routine 
political squabble, the newspapers gave their full attention to the 
controversy. The New York Evening Telegram regaled its readers 
with “Serious Charge Against the Secretary of the Interior—A 





“For an analysis of the partisan nature of the attack on Lamar, see Cate, 
op. cit. supra note 25, at 475. 
™ Hubbard to Edmunds, date undecipherable. 
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Lady in the Case—Alleged Relations with a Woman Accused of 
Arson.”*® The Chicago News featured similar headlines. Miss 
McBride wrote to the Committee to defend her character. She had, 
said she, a position in the Government Printing Office which she 
had obtained without assistance from Lamar. Although she was 
“under the sinister bar of indictment for arson,” she had never 
boasted, as the newspapers suggested, that her influence in high 
places would protect her. Rather, her fortitude arose from “the 
undismayed confidence of guiltless courage, sustained by the omnipo- 
tent power that gave force to the tiny pebble hurled from the feeble 
sling of Israel’s youthful flock-tender and through which I am em- 
boldened to ask your aid against those ambushed assailants who seek 
through my misfortunes to make me the Delilah of their evil con- 
spirings against the political Sampson whose unshorn strength they 
thus attempt to weaken through disgrace.” With appropriate refer- 
ence to the action of the English Parliament in a similar case and 
with a neat allusion to Roman history, Miss McBride concluded.”® 


The main attack on Lamar was directed, however, not at his 
morals nor his age, but at his political background. Governor Eben- 
ezer Ormsbee of Vermont was appalled that a President could even 
think of appointing a man to the Supreme Court who thought that 
the rebels “were not traitors but patriots.”®° The Kokomo Lincoln 
League was more detailed in its criticisms. They found that Lamar 
was on the wrong side in the War, that he was unfaithful to the 
Civil War Amendments, that he had referred in laudatory fashion 
to Jefferson Davis, and that he was an incompetent lawyer.*! 

There were more specific attacks on Lamar’s patriotism. A former 
clerk of the Committee on Foreign Relations recalled for Edmunds 
that Lamar had once said to Governor Foster of Ohio that Negroes 
would be prevented “by fair means or foul” from gaining ascend- 
ancy in Mississippi. Foster had related the incident to the clerk 
whose recommendation that it be carefully examined*? was ignored. 





* New York Evening Telegram, December 22, 1887. 

*” Mary J. McBride to Judiciary Committee, January 9, 1888. A suspicious 
biographer might care to investigate the extent to which these words of a 
minor government employee reflect the style of the Justice. 

* Ormsbee to Edmunds, December 12, 1887. 

"Resolutions of the Kokomo Lincoln League—Northwest Corner of the 
Public Square—Kokomo, Indiana, January 2, 1888. The defense of Davis for 
which Lamar was criticized widely by the Republicans concluded with the 
words, “No man shall in my presence call Jefferson Davis a traitor without my 
responding with a stern and emphatic denial.” Cate, op. cit. supra note 25, at 409. 
"Vance to Edmunds, December 12, 1887. 
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As Secretary of the Interior, Lamar had occasion to pass on 
soldiers’ claims for preference in civil service. The National Veter- 
ans’ Rights Union protested vehemently that he had discriminated 
against some of their members. They listed four instances of dis- 
charge of employees of the Pensions Bureau which had inferentially 
been approved by Lamar through his refusal to reinstate the em- 
ployees at the request of the Union.** As reported in the press the 
National Veterans were confused with the Union Veterans Union. 
The head of the latter organization hastened to assure the Judiciary 
Committee that his organization had never condemned Lamar, as 
“Secretary Lamar has always recognized the true soldier.” The Union 
Veterans Union recommended confirmation.** 


Lamar had his friends, most of them of Democratic political per- 
suasion, as well as his enemies. Mississippi lawyers who knew Lamar 
assured the Senate that his withdrawal from practice to enter politics 
had not dimmed his legal intelligence. Lamar’s intimate friend and 
his successor in the Senate, E. C. Walthall, assiduously circulated 
such statements among his colleagues. Since every Justice confirmed 
between 1860 and 1887 was primarily either a lawyer or judge at the 
time of his appointment, except Chase, Stanton, and Conkling (and the 
latter two never served), a tradition against appointing politicians 
had developed. This was not of dominant weight, but some consid- 
eration had to be given to the argument that Lamar had lost the legal 
touch.*5 


One prominent endorser of Lamar, Eli S. Hammond, was himself 
a Republican. Hammond was a federal district judge from Tennes- 
see from 1878 to 1904, and in 1880 had been seriously considered 
for the appointment which went to William B. Woods. Hammond, a 
Republican who knew the South, felt that an exhibition of tolerance 
by Republicans might have great influence in building party prestige 
in the area. However, that argument was but makeweight to ac- 
company his real contention, that Lamar would be a capable judge 





*® Chairman of Executive Committee, National Veterans’ Rights Union, to 
Edmunds, December 10, 1887. 

“Department Commander, Union Veterans Union, to Judiciary Committee, 
December 11, 1887. 

* Senator Shelby M. Cullom, Republican of Illinois, recorded his views on 
Lamar’s legal experience: “I voted against his confirmation in the Senate; not 
because I had anything against him personally, or because he was a Southern 
Democrat, but I understood that he had not practised law at all, and I did not 
believe that sort of man should be appointed to fill so high and responsible a 
position.” Cullom, Fifty Years of Public Service (1911) 227. 
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and one well qualified for the office. Hammond felt that the grave 
responsibilities of judicial office would cause Lamar to rise above 
the sectional and partisan prejudices which influence an active poli- 
tician and that his legal knowledge was at least equal to that of 
Chase.*¢ 


This appeal to Republicans to ignore partisanship almost failed, 
the difference between almost and complete failure being the measure 
of Lamar’s margin when the Senate vote was taken. The Judiciary 
Committee held the nomination a month until January 10, 1888, 
when it was reported adversely. Senator Wilson of Iowa even ob- 
tained a special privilege to vote by proxy to insure his vote’s being 
cast against Lamar in Committee. The Committee recommendation 
was laid before a Senate which consisted of 37 Democrats, 38 Repub- 
licans, and one Independent, Riddleberger of Virginia. Riddleberger 
and Republicans Stewart and Sawyer voted for Lamar and carried 
him through.*? 


Futter, C. J. 


In 1888 an epoch in Supreme Court history, the passing of which 
had long been foreshadowed, came to an end. The vanishing age 
of judicial tolerance of legislative experimentation ceased with the 
death of Morrison R. Waite and the appointment of Melville W. 
Fuller. The new appointment marked the sanctification of Due 
Process and Freedom of Contract with Lochner v. New York*®® and 
the Income Tax Cases*® as the chief fruits of the new era. 


Three of the principal aspirants to succeed Waite were Edward J. 
Phelps of Vermont, Senator George Gray of Delaware and Justice 
Field of the Supreme Court. Phelps was a Vermont Democrat who 
had been Comptroller of the Treasury before the Civil War, and who 
was his party’s candidate for governor in 1880. Cleveland chose him 
as Minister to Great Britain, a post he held throughout the first 
Cleveland administration. Gray, a Democrat, was Attorney General 
of Delaware, 1879 to 1884, and United States Senator, 1885-1899. 
Hence he had the support of many of his fellow Senators and was 





“Hammond to Edmunds, December 27, 1887. 
For further details on the stand of individual Senators, see Cate, op. cit. 
supra note 25, at 485. 
198 U.S. 45 (1905). 
* Pollock v. Farmers Loan & Trust, 157 U.S. 429 (1895). 
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recommended to the President by 27 of them. Justice Field, who 
felt that his long service on the Bench entitled him to the post, held 
a life-long grudge against Cleveland for not advancing him.* 


Cleveland determined to appoint a Westerner—a maneuver which 
Field claimed was calculated to win support for renomination*2— 
and his first inclination was to choose Justice Schofield of the IIli- 
nois Supreme Court. Schofield refused on the ground that he did not 
care to rear his children in Washington.** This left the way open for 
Fuller or any other moderately well-known Illinois lawyer, and while 
Fuller was so obscure as to be almost unknown outside of Illinois, 
he at least had the advantage of having known Cleveland personally 
for some time.** 


Fuller had a case to argue before the Supreme Court in which 
co-counsel was James R. Doolittle, Wisconsin wartime Republican 
Senator who joined the Democrats during Reconstruction. The 
two men called on Cleveland together, and, upon his return to Chi- 
cago, Doolittle assured the President that Fuller was worthy of 
the highest regard. As proof of the confidence in which Doolittle 
held Fuller, he pointed to “the highest testimony which any man 
can give,” his choice of Fuller as associate counsel in a case “involv- 
ing a large sum of money.”*® If James R. Doolittle could trust his 
pocketbook to Fuller, ran the inference, the country could trust him 
with its Constitution. 


Recommendations for Fuller came from all over the country, 
many from Fuller’s first home state, Maine, and most of the rest 
from Illinois. Robert T. Lincoln, son of Abraham Lincoln and Sec- 
retary of War under Garfield and Arthur, crossed the party line to 
back Fuller. He based his agument on Fuller’s merits and on the 
claim of the Seventh Circuit for representation on the Court, there 
having been no Justice from that circuit since the resignation of Davis 





“Chicago Tribune, May 1, 1888. Nevins states that the position would have 
gone to Gray if the Democratic leaders of Delaware had been willing to elect 
Thomas F. Bayard to the vacancy, but that they refused. Bayard was Cleveland’s 
Secretary of State. He lists Frederic R. Coudert and Solicitor General Jenks as 
others considered by Cleveland. Nevins, Grover Cleveland (1934) 446. 

“Swisher, Stephen J. Field (1930) 319. 

* Ibid. 

“Cullom, op. cit. supra note 35, at 236. 

“Nevins says that Fuller and Cleveland corresponded frequently, and that 
Fuller turned down three offers of positions from Cleveland before accepting the 
chief justiceship. Nevins, op. cit. supra note 40, at 446. 

“ Doolittle to Cleveland, April 24, 1888. 
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in 1877.4 Lyman Trumbull, also of Chicago, and, like Doolittle, a 
Republican Senator who later became a Democrat, praised Fuller 
highly. Trumbull’s own reputation for character and ability gave 
special weight to his description of Fuller: He possessed “all the 
requisites socially, morally, and mentally to make him a worthy suc- 
cessor to the eminent jurists who have heretofore filled that high 
office.” #7 


The Fuller campaign was well organized. Every person who 
could be induced to sign a recommendation was contacted and added 
to the list. Justices of the Supreme Court of Illinois and 25 Cook 
County judges of one or another generation were recorded for Fuller. 
Several federal district judges including Walter Q. Gresham, a 
prominent contender for the Republican presidential nomination in 
1888, allowed their names to be used. 


Since the Senate had a Republican majority, some such Republi- 
can support was absolutely essential if Fuller was to be nominated 
with any hope of confirmation. Before Cleveland sent the name of 
Fuller to the Senate, he called in Shelby M. Cullom, senior Senator 
from Illinois, and sounded him out for approval. Cullom thought 
that Fuller was one of the “five best lawyers of Illinois belonging to 
his party.” He gave his approval to the nomination, and his support 
in the Senate played a vital part in the confirmation.*® 

The fight in the Senate was a long one. The appointment stayed 
ir: the Judiciary Committee for two months after Cleveland sent 
Fuller’s name to the Senate on April 30, 1888, and confirmation was 
not granted until July 20th. The nomination came before the Com- 
mittee May 2, May 4,4° May 21, May 28, May 31, June 1, and 
June 11. Not until Republican Committee Chairman Edmunds, who, 
being a Vermonter, would have preferred to see his friend Phelps 
nominated, had run down every clue as to Fuller’s character, did 
the Committee report the nomination, and even then it was unable to 
agree on either a favorable or an adverse recommendation. 

The charges against Fuller centered about his political record 
and his legal practices. Although it was not as easy for Republican 





“Lincoln to Cleveland, April 12, 1888. See first article in this series (1941) 
Wis. L. Rev. 172, at 207, for objection of Fuller to appointment of Harlan 
as Davis’ successor on the grounds of failure to appoint from within the circuit. 

“Trumbull to Cleveland, April 10, 1888. 

“Cullom, op. cit. supra note 35, at 237. 

“On May 4th, the Executive Docket shows, it was agreed to seek “infor- 
es from the President and the Supreme Court”; why and how is not dis- 

osed. 
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partisans to prove Fuller a Civil War “traitor” as it had been in the 
case of Confederate Colonel Lamar, careful party researchers were 
able to make a fair case. Fuller had been a member of the Illinois 
legislature in 1863, and had voted with his party on many contro- 
versial issues. Twenty-five years later that record was resurrected 
and attacked. The Bloomington Pantagraph, for example, printed 
Fuller’s votes on Civil War problems and asked their readers 
“whether Mr. Fuller would not make a fit companion piece to Mr. 
Lamar on the supreme bench.”5° The argument ran through Re- 
publican journals, and made good fodder for stump speeches in the 
country and in the Senate. 

A charge against Fuller’s character, rather than his politics, gave 
a basis for some discussion. During the Ninteenth Century much 
state legislative consideration was given to public utility companies 
desiring franchises. Occasionally two or more companies fought for 
the same franchise with such violence that an innocent observer might 
have thought that legislatures existed primarily to settle disputes over 
the right to the public purse. The Civil War dwarfed the magnitude 
of these controversies, but it did not end them, and one such battle 
took place in the 1863 session. Three men sought, through the 
Wabash Railway bill, to form a corporation to construct a street rail- 
way on Wabash Avenue and other Chirago streets. The Chicago 
City Railway, which had a competing franchise, led the opposition. 

The passage of the Wabash Railway bill was marked by several 
peculiar events. The bill was called up in the state senate as a sur- 
prise, quickly read by title, and passed before the senate knew what 
the subject matter was. Even the City Railway attorney, who was a 
senator, did not realize until too late what had happened. Later the 
Governor prorogued the session, and subsequently attempted to veto 
the measure. The Illinois courts held that the bill did not become 
a law for failure of authentication. 

Why this incident should have any special bearing on Fuller’s 
fitness for the Supreme Court as a matter of moral qualification 
is mysterious. Fuller was counsel for the Wabash Company and 
represented it in the litigation arising from the bill.5! But he was 
a member of the house rather than the senate and was at least not 
directly guilty of the deception of the upper house. Furthermore, 
his record as a public utility counsel was a recommendation rather 





* Bloomington Pantagraph, May 26, 1888, in Committee files. 
™ See, e.g., Wabash Railway v. Hughes and Selz, 38 Ill. 174 (1865). 














May] SUPREME COURT APPOINTMENTS 355 


than a disqualification to the leaders of both parties in 1888. How- 
ever, a charge of improprieties was made, and the attack was an- 
swered by one of Fuller’s ablest supporters, W. C. Goudy, one of 
the most prominent Democrats of Illinois. Although he held no 
office, Goudy had great influence with the party, and only his com- 
plete identification in practice with railroad interests kept Cullom 
from recommending his appointment to the chief justiceship. 

Goudy was a close friend of both Cleveland and Fuller and was 
ene of the latter’s chief aides in the confirmation controversy.” 
Congressman Springer of Illinois, for twenty years a Democratic 
member of the House, asked Goudy for sufficient facts to refute the 
Wabash rumors in Washington,®* and Goudy replied with a chrono- 
logical account of the incident. He was unable to imagine what 
charges were made against Fuller so he could give no definite de- 
fense.5* From the manner in which the charge was quietly dropped, 
it may be supposed that it was never more than a full blown rumor 
which collapsed upon investigation. Judge Harry M. Shepard of the 
Cook County Superior Court gave Springer an account of the affair 
similar to Goudy’s and concluded that Fuller showed no character 
deficiency by his role.® 

Fuller had two enemies in Chicago who were primarily respon- 
sible for the delay in confirmation. One was John C. Dunlevy, the 
other, Jacob Forsyth. Just as the Wabash Railway charge was 
evaporating Senator Edmunds received an urgent wire from Dun- 
levy: “Please suspend action on Fuller’s nomination until objections 
and charges mailed tonight reach you.” 

John C. Dunlevy is difficult to identify. He was a lawyer and 
was referred to as “judge”; yet he was not of sufficient prominence 
to find his way into Nineteenth Century surveys of the Bar of Illi- 
nois. He was described as “quite a figure in Andrew Jackson’s ad- 
ministration” by an 1888 newspaper ;°* yet he is not mentioned in 
standard works on Jackson. All that is clear is that at one time Dun- 





“ Goudy consulted with Fuller at length on the day of Fuller’s nomination, 
perhaps in anticipation of the Senate fight. Chicago Tribune, May 1, 1888. 

When Cleveland asked Goudy’s advice as to who the best Democratic lawyers 
in Illinois were, Cullom replied that Goudy was the ablest, “but that he was 
a railroad attorney, and it would probably not be a good thing to appoint him.” 
Cullom, op. cit. supra note 35, at 237. 

* Goudy to Springer, May 29, 1888. 

“Shepard to Springer, May 29, 1888. 

“Dunlevy to Edmunds, May 31, 1888. 

* Unidentified clipping in Committee files. 
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levy lived in Ohio, where he made a hazily favorable impression 
on Senator John Sherman. 

Dunlevy’s formal charges involved two cases. In one, Lay », 
West Chicago Park Board, a district court case, the action involved 
the acquisition of land for the city by the park system. Dunlevy 
alleged that Fuller raised the price from $45,000 to $103,000 and 
then pocketed about half that sum. The second case was a similar 
condemnation proceeding, Kerr v. South Park Commissioners, 
a case which had been carried to the United States Supreme Court 
in 1886.57 

Dunlevy charged that Fuller used his influence as jury com- 
missioner to have the jury put in charge of one J. J. Douglass when 
it went out to view the property; and that Douglass caused the jury 
to be divided into two groups of six, one of which was subjected to 
improper influence by Fuller. In some fashion Fuller was supposed 
to have made $10,000 out of the transaction. Dunlevy claimed a per- 
sonal grievance here as he owned some of the land involved. 

Probably the reason that Dunlevy’s hastily scribbled accusations 
received any credence was their inferential approval by Senator 
Sherman. The first Dunlevy letter was sent by Dunlevy to Sherman 
who turned it over to Edmunds with the recommendation that the 
matter be investigated. Sherman had not seen Dunlevy in many 
years, he told Edmunds, but at their last contact Dunlevy had been 
“a man of high standing in his profession.”** 

June 11th, Edmunds wrote Fuller asking for any comment Fuller 
might care to make on the Lay, Kerr, and Forsyth charges.®® Fuller 
replied instantly that he could not “consent to reply to anonymous 
aspersions of the character referred to” and asked for permission 
to publish the correspondence.® Upon Edmunds’ consent, Fuller 
announced that “publication will dispose of these fabrications with- 
out subjecting me to the humiliation of having to notice them.”® 
The correspondence was accordingly published.®* 

The Lay charges proved to have no basis at all. Lay’s brother 
wrote that he had handled the business aspects of the case, and that 
Fuller had nothing whatsoever to do with the matter. His brother 





7117 U.S. 379 (1886). 
Sherman to Edmunds, May 28, 1888. 

The nature of the Forsyth charges is described below. 
“Telegram, Fuller to Edmunds, June 13, 1888. 
“Telegram, Fuller to Edmunds, June 15, 1888. 
“Chicago Tribune, June 16, 1888, p. 8. 
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did not even know Fuller. Counsel for the park commissioners 
corroborated Lay’s account and they, as well as Lay’s attorneys, took 
the opportunity to ask for speedy confirmation of Fuller. 

In the Kerr case Goudy and Fuller were associated as counsel 
for the park commission while Leonard Swett, best known as a friend 
of Lincoln, was chief counsel for the plaintiff. Dunlevy representing 
his own interest worked with Swett, as did several other attorneys. 
The case involved the valuation of property to be acquired for a park 
and at the first trial a valuation of about $350,000 was reached. This 
was considered so excessive that a new trial was ordered. At the new 
trial, Fuller and Goudy succeeded in scaling the amount payable by 
the commissioners down to about $150,000. The main reason for the 
difference was that in the second case Judge Gresham as trial judge 
refused to accept evidence of value which was based on the increase 
in value of adjacent property due to the presence of the park. This 
rule was sustained by the Supreme Court of the United States.® 

Swett, who had been on the losing side in the Kerr case, assured 
Senator Edmunds that there was no ground for criticism of Fuller. 
He declared that Dunlevy had been pre-occupied with the Kerr case 
for so long that he had become mentally unbalanced with respect to it. 
Lyman Trumbull, who was another of the countless lawyers who 
participated in the litigation at one time or another, told Edmunds 
that Fuller had never been guilty of unprofessional conduct in the 
case.®* 

The heart of the Dunlevy charge was that the jury had been 
manipulated to arrive at the desired end. A. W. Green, Goudy’s 
partner, told the Senate Committee that Douglass was the regular 
bailiff of Judge Gresham’s court, and that the jury had never been 
separated. This was supported by affidavits presented by Trumbull. 
The affidavits were those of Douglass, the bailiff, and Waite and 
Foster, two engineers who accompanied the jury. Each declared 
that there were no improprieties. Another affidavit, sworn to by one 
of the jurors, explained that the reason for the reduced verdict was 
the obstinacy of one juror; but there was no suggestion of any cor- 
rupting influence. 

The other enemy of Fuller was Jacob Forsyth. His grievance 
arose from the case of Forsyth v. Doolittle, an action by Fuller’s 





%117 U.S. 379 (1886). 

“Trumbull to Edmunds, May 29, 1888. Trumbull, it will be remembered, 
was one of Fuller’s pre-appointment endorsers. 

*120 U. S. 73 (1887). 
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friend, Doolittle, for fees for representation of Forsyth. Doolittle 
retained Fuller as associate counsel and won a verdict of $40,000 
for extended services in the transfer of 8000 acres of Indiana lands 
near Chicago for a million dollars. There is no evidence on the face 
of the case that the fee was exhorbitant. One of the jurors was quoted 
as having said: “Doolittle had done so much to help sell this worth- 
less land and in aiding Forsyth swindle the Englishman, and had 
done dirty work for Forsyth, and that he, Riddle [the juror], and 
the jury thought that was little enough, and that he, Doolittle, ought 
tc have a good share in the swindle, and that he, Riddle, thought 
Forsyth was a damned rascal and perjurer’”®’—a phrase that catches 
the spirit of the age as well as the spirit of the litigation. 

Forsyth’s complaint against Fuller, stripped of its vague in- 
nuendo, was that there were men on the jury who had been put on 
the panel during Fuller’s term as jury commissioner. Forsyth claimed 
that his counsel, William H. King, was dissuaded from calling this 
matter to the court’s attention by a special appeal “as a personal 
favor” by Fuller. He also charged that the jury was corrupted by 
Doolittle and Fuller and that Fuller had taken the case on a con- 
tingent fee basis. 

There was little development of the contingent fee allegation ex- 
cept for Doolittle’s statement that Fuller took the case as a gesture 
of friendship, never rendering a bill and receiving about $2,000 as 
a fee.** Edmunds wrote King to check on the jury commissioner’s 
tale, and King repudiated the story that he had been influenced by 
Fuller to ignore Fuller’s office as commissioner. Doolittle had men- 
tioned the matter to him, said King, but Fuller was not present at 
their discussion. King did not mention the matter at the first trial 
of the case because he did not know of it, but on the motion for a new 
trial that factor was brought to the attention of the court and was 
overruled as a ground for a new trial. King referred to his former 
client as “semi-irresponsible.” 

If there was any culprit on moral grounds, the evidence, even 
taking it at its face value, put the primary blame on Doolittle. One 





“Affidavit of James Larson, June 2, 1888. 

* Doolittle to Senator James Wilson, June 19, 1888. For an expression of the 
now obsolete view that acceptance of a case on a contingent fee is morally 
reprehensible, see Professional Ethics (1918) 4 American Bar Association Journal 
480, 494. 

® King to Edmunds, June 21, 1888, citing pp. 214, 215 of the printed record 
of the case in the United States Supreme Court. 
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of Forsyth’s affidavits quoted a juror as telling the affiant that he 
had been promised a job by Doolittle for a favorable verdict, but 
there is no reference to Fuller. 


The chief complaint against Fuller directly was that he had ap- 
peared before a jury which he himself had chosen. Edmunds ran 
this charge down as thoroughly as he could. Fuller was jury com- 
missioner from 1881 to 1883. Under the practice of the time, half 
the names were put on the panel by a fellow commissioner and half 
by Fuller. When Fuller appeared in the Doolittle case in April, 
1883, he had already resigned his post as jury commissioner, but 
four members on that jury came from the Fuller panel and had 
been placed there either by Fuller or by his associate commissioner.” 
Forsyth’s counsel did not object, presumably because they did not 
know until after the trial that Fuller had been commissioner. When, 
as is described above, they moved for a new trial on the grounds of 
Fuller’s position, they were overruled. 


By the end of June, Edmunds had run down every rumor against 
Fuller that he could find. He had corresponded briefly with King, 
and at length with Dunlevy and Forsyth. As a stalwart Republican, 
he had done his best to build up a case against Fuller, but he could 
not convince his Committee. Tactics of delay came to an end when 
Cullom appeared before the Judiciary Committee and insisted that 
the name be reported out. Edmunds took the floor in the executive 
session and attacked Fuller for alleged Southern sympathies during 
the War. Cullom replied by showing that Phelps, Edmunds’ choice, 
had been a violent Lincoln-hater. While Democratic Senators sat 
back and chuckled, the two Republicans fought out the confirmation 
issue.” The Senate finally sided with Cullom, and granted confirma- 
tion, 41-20. 





“Obviously, if Doolittle was dishonest, Fuller may have been cognizant of 
his associate’s misdeeds. There is not enough evidence one way or another on 
this problem to justify even a tentative opinion. 

"These facts are drawn from the various affidavits of William H. Bradley, 
clerk of the federal courts for northern Illinois. Forsyth claims that Bradley, 
who made his statement at Edmunds’ request, was a close friend of Fuller. 

"Cullom, op. cit. supra note 35, at 238. After his confirmation Fuller wrote 
to Cullom: 

“T cannot refrain from expressing to you my intense appreciation at the 
vigorous way in which you secured my confirmation. I use the word 
‘vigorous’ because, though it was more than that, that was the quality that 
struck me most forcibly when I saw the newspapers this morning. When 

we meet, as I hope we will soon, I would very much like to talk this matter 
over with you. I hope you will never have cause to regret your action. I 
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Tue Harrison CHoic—es—BrREWER AND Brown 


The Supreme Court has frequently been subject to almost com- 
plete change of personnel within a short period. One such period 
was the Lincoln administration. Another more recent example was 
the Harding reconstruction, which, in philosophic spirit, has been 
duplicated in the reverse by the Roosevelt reformation. A similar 
transformation took place between 1887 and 1894. At the end of 
that period only three Justices who were on the 1887 Bench, Field, 
Harlan, and Gray, were still on the Court. ; 

Four of the new appointments were made by President Benjamin 
Harrison. His choices varied greatly in length of service and in 
significance. Howell Jackson held office for two years, and George 
Shiras for eleven; both are remembered for little more than their 
parts in the income tax litigation. Henry B. Brown and David Brewer 
held their positions for sixteen and twenty years, respectively, and 
the latter particularly became famous for the tenacity and ability with 
which he opposed social improvement. 

The Brewer and Brown appointments were made within a year 
of each other, and may logically be considered together because both 
men were considered for the first vacancy, and because the two men 
had been close friends since their Yale days. The vacancy was caused 
by the death of Justice Matthews in 1889 at the end of his ninth 
year in office. 


Since Matthews was an Ohioan, the Ohio politicians thought that 
they should have a dominant voice in choosing his successor. Had 
it not been for the fact that their first choice, Thomas McDougall, 
a practising lawyer of Cincinnati, refused to be considered for the 
position, Brewer might never have been appointed. 

Governor Joseph Foraker of Ohio led the McDougall forces. 
McDougall, said Foraker, was not only the foremost lawyer of Cin- 
cinnati, but he was a man of good character and firm Republicanism. 
This fact was of primary importance to Foraker; he distinguished 
Democrats from Republicans by their views on constitutional pro- 
visions, and, he told Harrison, “you owe it to posterity to settle these 
questions as they should be settled.”"* Foraker was proud of the 





can’t tell you how pleased I am that Maine and Illinois, both so dear to me, 
stood by me. But because I love them, I do not love my country any the less, 
as you know. 

“And so I am to be called ‘Judge’ after all! This is between ourselves.” 
™ Foraker to Harrison, March 25, 1889. 
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progress his candidate had made in the world. Starting as a penniless 
Scotch immigrant, McDougall had amassed at least $200,000 through 
his legal talents. 

But apparently the primary objective of the Ohio candidates was 
to avoid Supreme Court positions rather than to get them. Foraker 
had repudiated the endorsement of the Cincinnati Lincoln Club for 
himself—“My chief ambition is to get rid of the office I have got”— 
and McDougall displayed the same lack of enthusiasm. Not only 
Foraker, but Congressmen McKinley, Butterfield, and other Ohio 
representatives as well as members of the bar and of the state legis- 
lature were ready to do their best to help McDougall. When a dele- 
gation of the Ohio legislature came to him to ask him to accept the 
position if it were offered him, McDougall told them that he would 
make no effort for the place and that he would only take it regret- 
fully if the opportunity were given him. 

He speedily repented of this concession, and ended by asking 
Harrison not to consider his name at all. He did not assume that 
Harrison was going to offer him the justiceship but, in the light of 
his backing, he thought it necessary to ask the President to turn his 
attention elsewhere. All his reasons were not disclosed, but he did 
reveal some of them. The pleasure of his private practice and his 
obligations to his children, perhaps financial, influenced his choice. 
McDougall felt himself torn between the wish to discharge whatever 
duties he owed his adopted country and the desire to continue 
his practice, and concluded that his best opportunity for “service 
under God” was in a continuation of his private life.” 

Having failed in his first attempt because of the unwillingness 
of his candidate, Foraker selected as second choice a man to whom 
such reluctance would never have occurred. William Howard Taft 
would have sacrificed much to have been appointed to the Supreme 
Court. In 1889 Taft had been a judge of the Cincinnati Superior 
Court for three years, and although his experience as a municipal 
judge hardly qualified him to be a Supreme Court Justice, still 
Foraker thought he would fill the position well and that his ap- 
pointment would delight Republicans as well as forestall Democrat 
criticism.** 

Foraker had exhausted his enthusiasm in endorsing McDougall, 





® Pringle states that Harrison offered the position and McDougall refused it. 
1 Pringle, The Life and Times of William Howard Taft (1939) 106. 
™ Foraker to Harrison, September 23, 1889. 
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and his recommendation of Taft, whom he disliked personally, was 
comparatively cool.” Other Taft supporters, however, made up for 
the deficiency. Judge Hiram D. Peck, a colleague of Taft on the 
Superior Court, organized the Taft campaign thoroughly. Several 
Ohio lower court judges and Cincinnati attorneys, the head of a 
group of Connecticut newspapers, and the Philadelphia Press joined 
in the movement. Although the Taft boom in 1889 did not achieve 
its immediate purpose,” it did begin a chain of events which led to 
the appointment of Taft to the Court thirty years later, for Harrison 
was sufficiently impressed to make Taft Solicitor General, the ap- 
pointment which began his career in federal office. 

The most diligent applicant for appointment in both 1889 and 
1890 was Alfred Russell of Detroit. Russell was a practising lawyer 
who, except for his years as United States district attorney, 1861-69, 
had held no public office. In politics he was an active Republican; 
as a lawyer his chief retainers came from railroads; in 1889 he was 
counsel in Michigan for the Wabash Railway. Among the lawyers 
who had been trained in Russell’s office was Henry B. Brown, with 
whom Russell contended for the 1889 and 1890 vacancies. 


If Russell ever in later life mused on his failure to win a justice- 
ship, he could not have blamed himself for lack of diligence. He pre- 
sented the President with a neat collection, carefully indexed, of 
recommendations for himself, and he did his best to destroy Brown’s 
political character by telling Harrison that Brown was supported by 
political enemies of the President.’7 Russell obtained recommenda- 
tions from everyone he could find. Senator McMillan of Michigan 
and Vice-President Morton gave half-hearted endorsement in re- 
sponse to strong appeals.”® 

The Russells made the appointment of Alfred a family matter. 
It was brother William Russell of New Hampshire who cautiously” 
broached the question of endorsement to Morton. And Russell’s 





™ Five years earlier Foraker had threatened to slap Taft’s mouth. For an 
account of the Taft-Foraker difficulties, see 1 Pringle, op. cit. supra note 73, at 93. 

™ According to Pringle, Taft did not really expect to be appointed. 1 Pringle, 
op. cit. supra note 73, at 107. 

™ Russell to Harrison, November 25, 1889. 

™TI have “suggested your name to the President.” Morton to Russell, March 
28, 1889. 

™ “Cautiously” because of such phrases as, “Alfred has more than ordinary 
native ability... .” and “His appointment would be gratifying to the people 
of Michigan, whose entire delegation at Washington (he tells us) is a unit in his 
favor. . . .” and Alfred Russell . . . a man possessing a trained mind, a sound 
body, and a character above reproach. ” William Russell to Morton, April 1, 1889. 
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family associations in New Hampshire, where he was born, earned 
him the backing of Senator Henry Blair of that state. Dartmouth 
did its best for the “bright ornament of his Alma Mater” by sub- 
mitting a petition containing that phrase signed by nine faculty mem- 
bers to the New Hampshire delegation asking their Congressmen to 
use their influence. 

Russell had support from politicians,®° but his main advocates were 
railroad officials. William C. Goudy, assistant to Fuller during his 
fight for confirmation as Chief Justice, and general counsel of the 
Chicago and Northwestern Railway in 1889, recommended Russell. 
The President of the American Midland Railroad said that Russell 
was “an upright, conscientious man and has been for 20 years.’ 
Midland’s president thought conditions were bad; his railroad had 
been put into receivership by a federal judge and he carried a griev- 
ance against the clan. He wanted Russell or a man “of his stamp” 
on the Court: “Fill that Court with railroad wreckers, politicians, 
or tricksters, and the time for revolution will have come.” The Gen- 
eral Solicitor of the Union Pacific also endorsed Russell. 

George McCrary had the most distinguished record in public life 
of any of the judicial aspirants. McCrary had been a Republican 
Member of Congress from 1869 to 1877, when he became Secretary 
of War in the Hayes Cabinet. He was a United States circuit judge 
for four years, resigned to become general counsel for the Atchison, 
Topeka, and Santa Fe Railroad and took up his residence in Mis- 
souri. McCrary ran his own campaign for the appointment, writing 
to friends and asking them to inform the President of his qualifi- 
cations. Senators Cockrell of Missouri, Cushman Davis of Minne- 
sota, Charles B. Farwell of Illinois and George Vest of Missouri, 
were among his endorsers, and at least seventy letters were written 
in his behalf, including expressions of praise from the Missouri and 
Iowa Supreme Courts. McCrary was expressly opposed by Senator 
Plumb of Kansas, who almost demanded the appointment of Brewer. 

Several other men had supporters for the 1889 and 1890 va- 
cancies. They included Judge Eli S. Hammond, Tennessee federal 
district judge ; John A. J. Creswell, Maryland Republican and Grant’s 
Postmaster General; John N. Jewett, Chicago attorney; and John 





” Russell endorsements came from Ben Butler; Senator W. D. Washburn of 
Minnesota; Alpheus Felch, a former Michigan Governor and Senator; mem- 
bers of the Michigan Republican central committee; and many judges. 

“William Thorpe to Harrison, December 2, 1889. 
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Spooner of Wisconsin. Cyrus Hines, a personal friend of Harrison, 
suggested that it was necessary to do something to keep the Southern 
Republican party from becoming wholly extinct, and that the Ham- 
mond appointment would help.’? Senator Philetus Sawyer of Wiscon- 
sin was a Creswell advocate.** Jewett was the candidate of Rutherford 
B. Hayes, who thought that “the great Republican State of Illinois 
should not be cut off by a Democratic appointment.”®4 

Spooner was recommended because he had lost his office in the 
Republican defeat of 1890. Shortly after that election Senator W. B. 
Allison of Iowa wrote Harrison :*° 


We have had rather hard luck in the result. There are many 
things I greatly regret. The loss of Spooner is a bad one. I 
believe it would be a wise thing to appoint him to the Miller va- 
cancy. He is strong as a lawyer and would live long enough to 
survive this present incumbency of the Bench. 


There were at least twenty-four other hopefuls in 1889-90.% 
With so many to choose from, Harrison had a difficult time. For- 
tunately for the eventual appointees, they too had aligned firm sup- 
port. The strongest voice for Brewer was that of Senator Preston B. 
Plumb of Kansas. Brewer’s own record as a jurist was of consid- 
erable help; he had been a member of the Kansas Supreme Court 
from 1870 to 1884, when he had become a judge of the Eighth Cir- 
cuit.87 

Plumb weakened McCrary’s position by telling Harrison that 
McCrary was able but indolent, and that “his appointment will not 
be satisfactory.” Such words from senatorial lips amount to a declar- 
ation of war. Harrison knew that if McCrary were appointed, Plumb 
would fight bitterly against confirmation. As Plumb saw it, the 





“Hammond was mentioned above as a Lamar supporter in 1887. Others 
who endorsed Hammond were the Governor of Tennessee, members of the 
Tennessee Supreme Court, the Alabama Supreme Court, and many judges and 
officeholders. 

* There are over fifty endorsements of Creswell in the files, including those of 
many Maryland politicians and several United States Senators. 

“ Hayes to Harrison, March 20, 1889. 

* Allison to Harrison, November 12, 1890. Former Governor Lucius Fairchild 
of Wisconsin also supported Spooner. 

“The list of those for whom papers were found include Simeon Baldwin of 
Connecticut, President of the American Bar Association in 1890; Thomas M. 
Cooley; and Walter Q. Gresham. For a discussion of Gresham’s unwillingness to 
appear to be asking favors of his political enemy, Harrison, and of Harrison’s re- 
fusal to appoint Gresham, see 2 Gresham, Life of Walter Q. Gresham (1919) 619. 

** Brewer was a nephew of Justice Field, with whom he sat on the Court 
until Field’s retirement in 1897. 
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principal reason for the appointment of McCrary would be that, by 
putting the patronage into the doubtful states, they might be carried 
for the Republicans in 1892. If such a result could be achieved, 
Plumb was willing to waive the patronage for Kansas, a sure Re- 
publican state. But Plumb thought that nothing would save Mis- 
souri, although “A judicious use of patronage might strengthen us 
in St. Louis, which we carried last time with the help of the 
saloon. ...” Having thus stated his views “concerning public affairs,” 
Plumb left the matter to the President.** 

Albert H. Horton, Chief Justice of the Kansas Supreme Court, 
marshalled that body for Brewer. Horton told Harrison that because 
Brewer refused to allow his friends to make any overt attempt for 
his appointment, they were not presenting the state-wide indorse- 
ment which they could easily have arranged ; but that any of the Con- 
gressmen or Senators of the state would be glad to add to Harrison’s 
information about Brewer’s “health, popularity, ability, judicial ex- 
perience, etc.” Health was one of the factors most stressed by the 
Kansas court. Brewer would last for a long, long time.®® 


Among the many aspirants for the position, Brewer’s chief rival 
in President Harrison’s mind was Henry B. Brown of Michigan. 
Brown was a federal district judge for Michigan from 1875 until 
his appointment to the Supreme Court. His judicial reputation grew 
because of his disposition of admiralty cases. Brown had the Michi- 
gan political backing that Russell thought was his own. C. G. Luce, 
Governor of Michigan, used his full influence to aid Brown.” Michi- 
gan’s secretary of state, the president of the Michigan Senate, and 
the mayor of Detroit added their praise. 

As a result of the Russell rivalry, tales of disqualification were 
spread about Brown. Senator Francis Stockbridge of Michigan per- 
sonally assured President Harrison that the rumors were unfounded, 
and obtained statements from Brown to refute each of them. The 
first rumor was that Brown had voted for Cleveland in 1884. To 
this Brown replied: “I have voted the Republican ticket, National 
and State, ever since I cast my first vote for Lincoln in 1861, with- 
out a single exception. I am undoubtedly a believer in civil service 
reform, but I voted for Mr. Blaine in 1884.” 

* Plumb to Harrison, October 7, 1889. 

* Horton to Harrison, October 10, 1889. The average term of Harrison’s 
other appointees was less than ten years, Another judge who supported Brewer 


was Issac C. Parker, federal district judge for Arkansas. 
*Luce to Senator McMillan, April 25, 1889. 
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The second charge was that Brown had done nothing for the 
party while judge. Brown answered: “It is entirely true that I have 
taken no active part in politics since I have been upon the bench. I 
have not thought it becoming that a judge should be or seem to be a 
politician.” 

The third charge was that Brown was “a states’ rights man.” 
Retorted Brown: “This is wholly without foundation. I am and 
always have been an uncompromising Federalist. Indeed I have had 
occasion to publish articles on this subject in which I took the strong- 
est ground in favor of Federal authority.”* 

After lingering long over his choice between Brown and Brewer, 
President Harrison sent the name of Brewer to the Senate on De- 
cember 4, 1889. With the exception of a twitter of discontent from 
the Women’s Christian Temperance Union of Pennsylvania, the 
nomination was well received. Brown wrote the President com- 
mending his choice :*? 


I merely desired to assure you that while I felt a natural dis- 
appointment at coming (apparently) so near a nomination and yet 
failing to reach it, I have recognized fully the difficulties of your 
position . . . cheerfully acquiesce in your decision. Certainly if 
it were not offered to me, I know of no one whom I should have 
preferred to my old friend and classmate. . .. I should con- 
sider myself unworthy of his exalted position if I permitted any 
feeling of jealousy to stand between me and the promotion of so 
excellent a man. 


December 9th, Brewer’s name was considered by the Judiciary 
Committee. The nomination was postponed one week on the motion 
of Senator Wilson of Iowa. On December 16th it was reported out 
and confirmation was granted December 18th by a vote of 53 to 11. 

In 1890 a vacancy was caused by the death of Justice Miller. The 
Brown papers came before Harrison again and some new ones were 
added. Senator McMillan reminded the President of his promise to 
select Brown if any Michigan man were to be chosen, and assured 
Harrison that the choice would gratify the Michigan delegation. 
Howell T. Jackson, United States circuit judge for Tennessee and 
Harrison’s fourth appointee to the Supreme Court, recommended 
Brown for the Miller opening. Jackson thought Brown “the ablest 
judge in my circuit. . . . He has been reversed fewer times by the 





"Stockbridge to Harrison, June 3, 1889. 
“Brown to Harrison, December 12, 1889. 
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Supreme Court during the same period of Judicial service than any 
‘ederal Judge in the United States.” 


December 23, 1890, Harrison sent the appointment of Brown to 
the Senate, and on the following day the Judiciary Committee asked 
the Michigan Senators for their approval and the Attorney General 
for any papers he might have. The Michigan Senators gladly gave 
their consent and the Attorney General replied that that he had no 
papers, whereupon December 29th the Committee reported favorably 
and the Senate confirmed. 


HARRISON APPOINTMENTS—SHIRAS AND JACKSON 


In the last years of Justice Bradley’s term on the Bench his mind 
turned often to the choice of his successor. He collected information 
about potential appointees and studied it carefully to determine to 
whom he would turn over the mantle. Perhaps he intended to resign 
if Harrison would assure a satisfactory appointment ; perhaps he only 
wanted to be of what assistance he could without attempting to domi- 
nate the selection. Justice Bradley died before he was ready to retire, 
but his memoranda to the Department of Justice may have had at 
least a negative influence on the presidential choice. 


Richard W. Parker, who in 1892 had not yet begun his twenty- 
three years as a Republican Representative from New Jersey, in- 
formed President Harrison of a conversation between him and Brad- 
ley prior to the Justice’s death. Between them, Parker and Bradley 
worked up a list of several possible New Jersey appointees. Jonathan 
Dixon of the New Jersey Supreme Court, Gilbert Collins, a former 
partner of Bradley, and several others were mentioned. Parker later 
suggested a few more possibilities** to Bradley and after Bradley’s 
death the whole correspondence was sent by Parker to Harrison and 
then to the Department of Justice. 


Anyone who saw all the material in the Department of Justice 
must have enjoyed a smile at the expense of Parker, for Bradley had 
filed a memorandum with the Department expressly declaring that 
New Jersey had no one qualified for the Supreme Court—all were 
“out by. age; my old classmate Cortlandt Parker is 73 last June 1, 





“Jackson to Harrison, November 20, 1890. 

“Edward T. Green of the New Jersey Supreme Court, Samuel H. Gray of 
Camden, and John W. Griggs of Paterson. There are 60 letters and petitions on 
file in behalf of Griggs. 
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Keasby, Dodd, Depue, McCarter are all nearing 70... . ”% Along 
with the memorandum, Bradley submitted a letter from his old friend 
Judge Harding of Philadelphia. Harding discussed the possible 
Pennsylvania appointees. John G. Johnston refused to be consid- 
ered—“He has a professional income of about 60 thousand dollars 
and loves luxury. . . .” George Tucker Bispham was thought well 
qualified. Robert N. Willson of the state district court would be 
“acceptable.” Chief Justice Paxson of the Supreme Court of Penn- 
sylvania had good political backing.** 
George Shiras was another mentioned by Harding :*7 


George Shiras, Jr., is known to you. He is under 60, has a 
good reputation as a lawyer—he is not of as active mind as the 
others perhaps—I am informed slightly indolent; but I do not 
know this. His health may not be strong but if you desire, I 
will inquire further concerning this. 


Cortlandt Parker, Bradley’s old friend, had some Jerseymen to 
suggest. Besides those mentioned by R. W. Parker, there was Vice 
Chancellor Van Fleet and William J. Magie of the Supreme Court. 
Cortlandt Parker argued that New Jersey had had only two United 
States Supreme Court Justices in her history, Paterson and Bradley. 
As a matter of local pride he hoped that one of his suggestions would 
be taken. 

Henry W. Williams of the Pennsylvania Supreme Court made a 
good campaign. Fourteen Pennsylvania Congressmen endorsed him; 
and Henry Clay Frick, coke and steel magnate who was shortly to 
arrange the execution of several Carnegie employees in the Home- 
stead Strike, added words of high praise. Over a hundred letters 
and petitions, with the signatures of at least three hundred lawyers, 
came to the President in behalf of Williams. 

George Shiras, however, was Harrison’s choice. Shiras was a 
graduate of Yale Law School, and had gained his reputation entirely 
as a practising lawyer. He had the support of the ideal combination 
of forces—politicians, lawyers, churchmen, and industrialists. Sen- 
ator McMillan of Michigan put in a good word; Senator Allison 
of Iowa reminded the President that Harrison had refused his re- 
quest to advance Shiras’ brother to a circuit judgeship and implied 





* Memorandum in Department of Justice files signed J. P. B. The memor- 
andum concluded “I hope our Mem. will not be put in any files.” 

“There were many endorsements for Willson and Paxson. Several hun- 
dred lawyers signed the latter’s petitions. 
" Harding to Bradley, November 29, 1891. 

















May] SUPREME COURT APPOINTMENTS 369 


that he ought to have his way about some Shiras and some court 
even if not the one he wanted.** E. W. Seymour of the Connecticut 
Supreme Court, a former Yale classmate of Shiras, and Thomas 
Ewing of the Pennsylvania Court of Common Pleas also endorsed 
the Pennsylvanian. 


Matthew Riddle, professor at the Western Theological Seminary, 
Allegheny, Pennsylvania; Thomas F. Davies, Michigan bishop; and 
James Allison, editor of the Presbyterian Banner, protested their 
faith in Shiras’ capability. The inevitable railroad endorsement was 
forthcoming, this time from Chauncey Depew for the New York 
Central.* 


A new industrial interest was represented in the endorsements 
and eventual selection of Shiras. Shiras’ home was Pittsburgh, the 
center of the steel industry, and much of his work had involved 
representation of steel interests. The general manager of the Amer- 
ican Iron and Steel Association, “in the name of the large and influ- 
ential body of iron and steel manufacturers who constitute this As- 
sociation,” asked the appointment of Shiras. He assured Harrison 
that not only the Pennsylvania business men, but those in many other 
states “who know Mr. Shiras personally” would be gratified at the 
choice.? 

On July 19, 1892, Shiras’ name went to the Senate, and July 26th 
he was confirmed. As a result of the superannuation of New Jer- 
sey’s eligibles and the lack of a first rate Pennsylvanian, and in defer- 
ence to the unquestioned “principle” that either Pennsylvania or New 
Jersey must have a Justice, the man whose change of mind was to 
determine the unconsitutionality of the income tax went to the 
Bench.!© 

When Justice Lamar died in 1893 the Republican party had just 
suffered an overwhelming defeat at the polls. Hence there was some 
argument that Harrison could not appropriately fill the vacancy dur- 
ing his lame duck tenure and that the appointment should be held 
open for his successor, Cleveland. On the other hand, Republicans 





* Allison to Harrison, February 24, 1892. 

Depew to Harrison, February 5, 1892. 

7 James M. Swank to Harrison, March 1, 1892. 

7“ Warren refers to “strong opposition” to Shiras’ confirmation, without 
adding any details. 2 Warren, The Supreme Court in United States History 
(1928) 719. 

™For a collection of references on this litigation, see 2 Warren, op. cit. supra 
note 101, at 699, 700. 
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felt that “the country is about to be plunged into a chaos of demo- 
cratic misrule” and that to avoid anarchy the vacancy should be filled 
properly.*8 

Proposals to Harrison to save civilization by making an appoint- 
ment were usually accompanied by the writer’s suggestion as to the 
appointee. At least eighteen applicants appealed to Harrison, the most 
prominent of whom were Henry Clay Caldwell;!°* Nathan Goff of 
West Virginia, former Secretary of the Navy, Congressman, and, in 
1893, federal district judge ; and Edward Green, who had also sought 
to be Bradley’s successor. 

Harrison solved the problem by compromise; he filled the vacancy 
without waiting for Cleveland, but he chose a Democrat. The choice 
was Howell Jackson of Tennessee, the federal circuit judge men- 
tioned above for his endorsement of Brown. Republican officeholders 
in Tennessee vouched for his good character,” and Harrison was 
convinced. The name was sent to the Senate February 2, 1893, and 
confirmed February 18th, just two weeks before Harrison’s term ex- 
pired. Since Democratic Senators could presumably have stalled off 
confirmation by filibustering, had they cared to, Jackson must be 
considered the choice of both parties. The appointment was of little 
importance as Jackson died in two years, and Cleveland named his 
successor. 


CLEVELAND, McKINLEY, AND THEODORE ROOSEVELT 


The appointments of these three Presidents must be referred to 
only in passing. This is not because the appointments are unim- 
portant or uninteresting, but because the records contribute nothing 
new on any of them. The papers bearing on appointments between 
1894 and 1909 are apparently completely lost. 

Cleveland found it no easier to fill Supreme Court vacancies in 
his second term than he had in his first. The only difference was 
that in his second term the opposition came from within his own 
party. When Justice Blatchford died in 1894, Cleveland’s first choice 
for his successor was William B. Hornblower of New York. Horn- 
blower, a New York attorney, had been prominent in the exposé by 





°F. H. Langworthy, agent for the National Transit Company, United Pipe 
Lines Division, to Harrison, January 24, 1893. 

2% See first article in this series, (1941) Wis. L. Rev. 184, 189. 

** For example, Postmaster A. W. Wills of Nashville to Harrison, January 30, 
1893, and Revenue Collector D. A. Numm of Nashville to Harrison, February 1, 
1893. 
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the New York State Bar Association of the robbery of election 
records in New York by the state’s assistant attorney general, Isaac 
Maynard. Maynard was a political tool of New York’s Democratic 
boss, Senator David B. Hill, who was a bitter enemy of Cleveland. 
Hill determined that no person who had participated in the Maynard 
exposé would be confirmed by the Senate and, relying on senatorial 
courtesy, or the “principle” that no nomination will be confirmed over 
the objection of a Senator of the majority party from the state of the 
appointee, demanded rejection. 


The appointment went to the Judiciary Committee on September 
25, 1893, where it was postponed for two weeks. At the next four 
meetings of the Committee the appointment was laid over for the 
absence of a quorum, but after the regular session began in Decem- 
ber it was discussed at four meetings. Finally, on January 8, 1894, 
the Committee authorized Senator Hill to report the nomination ad- 
versely and rejection followed shortly by a vote of 30 to 24. 

Cleveland refused to give in, and sent to the Senate the name 
of Wheeler Hazard Peckham who had been president of the Bar 
Association at the time of the Maynard investigation and had ap- 
pointed the committee of which Hornblower was a member. Hill won 
again, and Peckham was rejected. Frustrated twice, Cleveland gave 
up the attempt to name a New Yorker over Hill’s opposition, and 
chose Senator Edward D. White of Louisiana who was immediately 
confirmed without reference to Committee.’ 

When Justice Jackson died in 1895, Cleveland was determined 
not to risk another defeat. He asked Hill in advance whether the 
appointment of Rufus W. Peckham, Wheeler Hazard’s brother, 
would be acceptable, and when Hill, who had wanted this appoint- 
ment from the beginning, consented, Cleveland made the appoint- 
ment, and confirmation without opposition followed. 

Justice Field ended his marathon during McKinley’s administra- 
tion, establishing a new record of thirty-four years and eight months 
on the Court. As his successor, McKinley chose Joseph McKenna of 
California who, after two special meetings of the Judiciary Committee, 
was confirmed on January 21, 1898.17 





For a discussion of Cleveland’s attempt to fill the Blatchford vacancy, see 
Nevins, op. cit. supra note 40, at 569-572. 

According to Swisher, McKenna was made Attorney General with the 
understanding that Field would resign and give him the justiceship during 
McKinley’s administration. Justice Brewer is said to have made the arrangements. 
Swisher, op. cit. supra note 41, at 444. 
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Theodore Roosevelt’s first and greatest appointment was Oliver 
Wendell Holmes. Holmes was chosen to succeed Justice Gray, who 
had also been a Massachusetts Chief Justice at the time of his ap- 
pointment; and the story of the Holmes appointment is so familiar 
as not to warrant repetition. Roosevelt’s recent fright over the 
Insular Cases caused him to consider very seriously the need to 
appoint Justices who were in sympathy with “my policies.” After 
receiving assurances from Senators Lodge and Hoar of Massachu- 
setts that the appointment would be well received, the President made 
the selection,’ and there was no dispute over confirmation. 

Roosevelt’s other two appointments were William Rufus Day and 
William H. Moody. Day, who succeeded Shiras, was a close friend 
of McKinley. He was McKinley’s legal advisor during the latter’s 
years as Representative and Governor of Ohio and in 1897 he be- 
came Assistant Secretary of State. During the time that he was 
Secretary of State, Sherman’s memory had been gradually failing, 
and in 1898 Day became Secretary. After acting as Peace Com- 
missioner at the end of the Spanish-American War, he became a 
circuit judge, a position which he held until his advancement to the 
Supreme Court in 1903.1 Moody was one of Roosevelt’s closest 
friends and most trusted advisers. He was a Representative from 
Massachusetts from 1895 to 1902 when he became Secretary of the 
Navy. In 1904 he was switched to Attorney General, and in 1906 
he went to the Court.'?° 





**Sourches on the Holmes appointment are: Pringle, Theodore Roosevelt 
(1931) 261-263; Bent, Justice Oliver Wendell Holmes (1932) 245-251; 1 Lodge, 
Roosevelt-Lodge Correspondence (1925) 517-519; 1 Holmes-Pollock Letters (ed. 
by Howe, 1941) 103-108. 

*” Roosevelt wanted Taft to take this position but Taft, much as he de- 
sired to be on the Court, refused to leave his work as Governor of the Philippines. 
For correspondence showing Roosevelt’s insistence and Taft’s adamance, see 
1 Pringle, op. cit. supra note 73, at 240-247. 

“°The correspondence of Elihu Root reveals that he was offered the po- 
sition before Moody, but that he refused to take it: 

“There is nothing in the stery about the Chief Justiceship. The Presi- 
dent offered me the appointment as Associate Justice to which Moody was 
appointed, and I told him I was too old and would not take it. I am 
inclined to think that I should say the same thing about the Chief Justice- 
ship. I shall never have occasion to, however, because Fuller will stay 
indefinitely, and, as Vest said about old Senator Morrill, they will have 
to shoot him on the day of judgment. He will cling to the Bench with his 
last expiring ray of intelligence, and when that is gone he will be like our 
old friend Sanford, incompetent to resign or retire.” 

From 2 Jessup, Elihu Root (1938) 126. Although Moody remained on the 
Court only three years, he is remembered as an outstanding Justice. For evidence 
of Professor (now Mr. Justice) Frankfurter’s high regard for Moody, see Frank- 
furter, Mr. Justice Brandeis and the Constitution (1931) 45 Harv. L. Rev. 33, 35. 

Holmes had high expectations of Moody at the time of the appointment. 

1 Holmes-Pollock Letters, 137. 
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THE CONSERVATIVE INTERREGNUM—TAFT APPOINTMENTS 


The greatest irony in the life of William Howard Taft was that 
he was able to give five people jobs that he coveted for himself, and 
then had to wait until near the end of his life to get the position 
toward which he aspired for thirty years. But while Taft could 
not appoint himself as a Supreme Court Justice, he could save the 
Constitution from progressives by appointing conservatives, and this, 
he said in 1910, in view of the “present agitation in respect to the 
Constitution,” was an opportunity of grave importance.!11 Taft chose 
men who would “preserve the fundamental structure of our gov- 
ernment as our fathers gave it to us.”!12_ As late as 1937 two of the 
Taft appointees, Van Devanter and, after a fourteen year vacation and 
to a lesser degree, Hughes, were still saving the people from them- 
selves. And although the people might have resented their guard- 
ians, Taft would have beamed approvingly at them up to the moment 
of their capitulation. 

Taft’s first appointment went to Horace H. Lurton, his former 
colleague on the Sixth Circuit. Lurton had 33 years of judicial 
experience plus Taft’s friendship at the time of his appointment, 
and the combination was sufficient. Lurton began his campaign 
for the Court during Roosevelt’s second administration, seeking the 
vacancy which Moody was appointed to fill. Although nominally 
a Democrat he sought to influence Roosevelt with recommendations 
from Southern Republicans, and it appears that Roosevelt at least 
considered rising above the demands of party. 

Tennessee’s Republican gubernatorial candidate of 1906 assured 
Roosevelt that Lurton had been a “sound money Democrat,” opposing 
Bryanism, and that he was “safe and sound on all constitutional 
questions.””48 Other Southerners added praise for Lurton. A son of 
a Confederate veteran, in the classic manner of sons of Confederate 
veterans, appealed to the “great,” “good” and “guileless” heart of 
the President to appoint Lurton, “a great jurist, of simple life and 
purity of heart.”1!4 

Roosevelt resisted this prayer, and chose Moody; but when Peck- 
ham died in 1909, Lurton renewed his efforts for advancement. It 





™ 1 Pringle, op. cit. supra note 73, at 536. 

“8 Ibid. 

“3H. Clay Evans to T. Roosevelt, October 11, 1906. 

4 Wiley Jones, South McAlester, Indian Territory, to Roosevelt, October 22, 
1906. 
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took little urging to induce Taft to make an appointment which gave 
him such pleasure. Only Lurton’s age, 66, caused him to hesitate.15 
Hence he held the appointment for two months until friendship cast 
the balance against judgment. 

Meanwhile, endorsements piled up. Friends of Taft, lawyers, 
judges, politicians, deluged the President with letters. Alex Hum- 
phrey, Louisville attorney, had spoken to Taft in praise of Lurton 
so often that when the great moment at last came “words fail me.”’226 
The judges of the Georgia Supreme Court, Kentucky Court of 
Appeals, the Tennessee Supreme Court, and Texas and Tennessee 
lower courts wrote and wired the President. Southern federal judges 
who knew Lurton well stressed the fact that his age should be no im- 
pediment. Judge Harrington, Lurton’s colleague on the Sixth Circuit, 
worked out a clever rationalization—the choice of Lurton would 
not really be an appointment, it would be a mere transfer from one 
federal bench to another and in such a case, Harrington claimed, 
the age limit was irrelevant. Henry H. Ingersoll, Lurton’s successor 
as dean of Vanderbilt Law School, provided a scholarly argument. 
He reminded Taft that Bismarck, Andrew Jackson, Moltke, Dis- 
raeli, and Goethe did their greatest deeds late in life, and suggested 
that Lurton was fit to follow their example. 

The significance of the Lurton appointment lies, not in the fact 
that his friends thought well of him or that Taft’s choice marked 
the beginning of any unusually significant service on the Court, but 
in the nature of the opposition to the appointment. Organized 
labor made its first strong protest against a judicial selection in the 
case of Lurton. The labor movement had grown greatly in numbers 
and prestige during the Roosevelt administration and had learned to 
feel enmity toward the injunction judges of whom Taft himself was 
an excellent example. The Railway Conductors thought that Lurton 
was “biased” and “not of an open mind” on vital labor issues.” 
The Firemen and Enginemen’s Brotherhood thought Lurton’s “past 
record is such that working people fear to trust their cases with 





™* Taft was greatly incensed because several of the Justices, too old to 
do their share, refused to resign. “It is an outrage that the four men on the 
bench who are over seventy should continue. there and thus throw the work and 
responsibility on the other five.” Taft to Lodge, 1 Pringle, op. cit. supra note 
73, at 530. Pringle has an excellent discussion of the Lurton and Hughes ap- 
pointments and the White promotion. 1 Pringle, op. cit., at 529-537. 

™* Humphrey to Taft, October 28, 1909. 

™* A. B. Garretson, president, Order of Railway Conductors, to Taft, De- 
cember 9, 1909. 
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him.” The Railroad Telegraphers had no sophisticated argument, 
but said, “We know from experience that matters have not been 
going right for the working people in the Sixth Circuit where 
Judge Lurton has been presiding. . . .”14® Samuel Gompers added 
his criticism.?*° 


Such words carried no weight with President Taft. Lurton was 
liberal enough for him. The labor protest came to nothing but through 
the subsequent years their wishes have come to be of weight in the 
choice, or even, as in Parker’s case, the rejection of a Justice. 
Labor’s own “Supreme Court consciousness” has been alive since 
1909. 


When Taft’s indecision as to whether the Lurton appointment 
would be as great a blessing to the country as it was a joy to him 
came to an end,!*" he received applause from many sources.!*? Ed- 
ward T. Sanford, himself a federal judge who fifteen years later went 
te the Supreme Court, thought the choice the most fitting that could 
have been made. The Judiciary Committee promptly gave its consent 
and Lurton was confirmed by the Senate, December 20, 1909. 


Taft’s next choice was his only appointment which went to a 
man without judicial experience. Upon the death of Brewer in 1910, 
Taft offered his position to Charles Evans Hughes, then Governor 
of New York, with a broad hint that advancement to the chief 
justiceship might be forthcoming.’** When the Judiciary Com- 
mittee met to discuss the nomination, Chairman Clark of Wyoming 
laid the name before the Committee “stating that all members of the 





™ W.S. Carter to Taft, December 13, 1909. 

“°H. B. Peckham, chairman, Railroad Employees Department, AFL, to Taft, 
December 17, 1909. 

1 Pringle, op. cit. supra note 73, at 531. Cf. Roosevelt’s estimate of 
Lurton: “He is right on the negro question; he is right on the power of the 
Federal Government; he is right on the insular business; he is right about cor- 
porations; and he is right about labor.” 2 Lodge, op. cit. supra note 102, at 228. 

See 1 Pringle, op. cit. supra note 73, at 531, for an account of Taft’s 
mental struggle. 

™ Congratulations too often meant pomposity, as e.g., this letter from a 
Solicitor for the Southern Railway: 

“I am confident that in your administration of eight years, no more 
illustrious action will be had than the elevation of Lurton to the Supreme 
Bench. I did not send him the usual formality of congratulation, because that 
simply means a bow of the head; but I said to him by wire: ‘I have been 
continuously on the watch tower, and have seen the President manage this 
campaign with ardent devotion and consumnate tact.’” 

W. A. Henderson to Taft, December 21, 1909. 
™ 1 Pringle, op. cit. supra note 73, at 532. 
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Committee knew the record of the nominee.”!2* Senator Bacon of 
Georgia moved that the nomination be laid over to a subsequent meet- 
ing but was voted down. On motion of Senator Clarke of Arkansas 
the Committee approved the nomination and the Senate confirmed on 
the same day. 


When Fuller died in 1910, several years too late to suit Taft, As- 
sociate Justice White rather than Hughes was elevated to the chief 
justiceship.1*° Elihu Root probably would have been appointed had he 
not been considered too old.12® His associates on the Court, and 
Theodore Roosevelt, preferred White to Hughes.’27 The Senate con- 
firmed the advancement on the day it received the nomination, Decem- 
ber 12, 1910. 


While he was considering a successor for Fuller, Taft had also to 
fill the vacancy caused by the resignation of Justice Moody. For this 
post he chose Willis Van Devanter, a reliable conservative from 
Wyoming who had been assistant Attorney General, 1897-1903, and 
was a United States circuit judge from 1903 until his advancement 
to the Court. Van Devanter was appointed the same day as White 
and was confirmed three days later. 


Lurton, White, Hughes, and Van Devanter—it was no wonder 
that when Taft had to choose a successor to White he was hard 
pressed to find another man. He had run out of first-rate ideas, 
and in the absence of a grab bag from which he could choose at ran- 
dom, it was necessary to assign to Attorney General Wickersham the 
task of hunting up someone to take the job. 


Perhaps Taft spoke to Wickersham of Joseph Lamar, whom he 
had met casually in Augusta, Georgia. Or perhaps Archie Butt, a 
native of Augusta, used his position as presidential aide to make the 
suggestion. Butt knew the Lamar family and was aware that Lamar 
was known primarily as a corporation and railroad lawyer and that 
he was thought by some Georgians to “hold the confidence of the 
people.”?28 Whatever the source of Wickersham’s information, he 
had a hazy notion that somewhere in Georgia there was a man named 





™ Judiciary Committee, Executive Docket, May 2, 1910. 
Tf Fuller had died during the Roosevelt administration, Taft would prob- 
ably have been appointed Chief Justice. 1 Pringle, op. cit. supra note 73, at 530. 
* Td. at 533; and 2 Jessup, op. cit. supra note 110, at 126. 
71 Pringle, op. cit. supra note 73, at 534, 535. For evidence of Holmes’ 
preference for White, see 1 Holmes-Pollock Letters, at 170. 
™ P. A. Stovall, president of the Savanah Press, to Butt, August 6, 1910. 
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Lamar who had a fair reputation as a lawyer.12® The Attorney Gen- 
eral wasn’t sure just where in Georgia Lamar might be located, but he 
started fishing for information. His first request went to W. G. Raoul 
of Atlanta: “Can you tell me anything about a Mr. Lamar, member 
of the Bar of your City? I understand that he is well thought of and 
a man of prominence.”!%° Raoul, a little surprised, wrote back that 
close search revealed no Lamar in Atlanta, but that there was one in 
Augusta who might serve Wickersham’s purpose.!#4 


What Wickersham discovered about Lamar in October and 
November, 1910, interested but did not completely convince him. All 
through the first week in December he kept up his correspondence 
with Southern friends who could add their judgments of the 
man. He learned that Lamar had been a member of the Georgia state 
legislature, that he was a Democrat, and that he had been on the 
Georgia Supreme Court from 1904 to 1906. In response to Wicker- 
sham’s requests, Georgia lawyers reported that they respected Lamar 
and considered him well qualified. “I have repeatedly said in times 
past that if I were called upon to name the two best lawyers in 
Georgia, I would unhesitatingly name Judge Lamar as one of the 
two,” said Attorney Sam Adams of Savanah.18? 


Wickersham telegraphed Alexander R. Lawton, distinguished 
Georgia railroad counsel and scholar of sorts, asking his estimate of 
Lamar.'*3 While the telegram was going South, Lawton was on his 
way to see Taft to recommend Lamar, and he did not discover that 
his opinion was being officially requested until Taft told him so. Law- 
ton was unequivocally for Lamar—‘“There is no man in the United 
States who is a better lawyer or who would make a finer Justice of the 





Perhaps when Wickersham began to investigate Lamar he was consider- 
ing him as a possible judge for the Commerce Court. October 5, 1910, Wicker- 
sham wrote to James Byrne of New York: “I want to find out something about 
the professional standing and ability of Joseph Lamar, of Augusta, Georgia, 
especially whether he would be good material for the Commerce Court. I think 
you can find out confidentially from Lawton, or from some other of your cor- 
respondents at the South. I would appreciate any information you can get for 
me.” 

Byrne, a prominent New York lawyer and legal writer, replied that Lamar 
“was considered, on the whole, about the best lawyer in Georgia.” Byrne to 
Wickersham (“Dear George”), October 7, 1910. 

* Wickersham to Raoul, September 30, 1910. 

* Raoul to Wickersham, October 3, 1910. 

#8 Adams to Wickersham, December 7, 1910. Adams did not indicate who he 
thought was the best lawyer in Georgia. 

™ Lawton was a member of several political science and historical societies. 
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Supreme Court.”?** Wickersham told him that his words would 
“certainly carry great weight with the President.”!*5 

A Georgia lawyer who was called to Washington to consult with 
Wickersham was Alexander C. King’®* of Atlanta. King was in the 
midst of a long career as railroad counsel during which he had ad- 
vised the Atlanta and Western Railroad and the East and West Rail- 
road of Alabama, among others. As late as Saturday, December 10, 
1910, when Taft and Wickersham were still undecided, King called 
on the Attorney General and made a strong argument in behalf of 
Lamar. 
Thus in the short period from October to December, 1910, Lamar 
progressed in Wickersham’s and Taft’s esteem from a position of 
complete obscurity to the rank of Supreme Court material. This 
change of view arose not only from the advice of those to whom 
Wickersham turned, but from the advice of those who sent their 
opinions unsolicited. Augusta’s sheriff, the president of the Augusta 
Bar Association,!** and the Governor of Ohio asked Taft to appoint 
Lamar. Georgia Congressmen and judges as well as Georgia rail- 
road magnates'** expressed their enthusiasm. At last Taft was con- 
vinced. Two days after King’s call on Wickersham, the names of 
White, Van Devanter, and Lamar were sent to the Senate. The 
Judiciary Committee gave Senator Bacon of Georgia the privilege 
of reporting out Lamar and on December 15, three days after their 
appointments, Lamar and Van Devanter were confirmed.'*® 

Thus began the judicial career of Joseph Rucker Lamar, the choice 
of a President who had run out of ideas. 

October 11, 1914, John M. Harlan, the last Nineteenth Century 





™ Lawton to Wickersham, December 7, 1910. 

™ Wickersham to Lawton, December 8, 1910. 

Solicitor General of the United States, 1918-1920; Judge, Fifth Circuit, 
1920-25. 

“Judge Lamar is a great big minded, big hearted man; a great big lawyer 
and would be a great big judge.” J.C. C. Black of Bar Association to Taft, De- 
cember 10, 1910. 

™“T do not know of any language that is too strong to use in my com- 
mendation of Judge Lamar... .” J. F. Hanson, Central of Georgia Railway 
Company to Taft, December 10, 1910. 

**Lamar’s biography indicates that he had some fears that the Senate 
might refuse confirmation because of his railroad associations. Clarinda Pendleton 
Lamar, Life of Joseph R. Lamar (1926) 166. This book, an amazingly unso- 
phisticated collection of pleasant anecdotes, has nothing of significance to add to 
the story of Lamar’s confirmation except this statement, made after the appoint- 
ment by Lamar: “I had a singular dream the other night; I dreamed that the 
President had appointed me to the Supreme Court of the United States.” Jd. at 
168. It was such a pleasant surprise! 
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liberal on the Court, died. Taft kept up his record for conservatism 
by appointing as his successor Mahlon Pitney, New Jersey Chan- 
cellor. Pitney had been suggested by Senator Frelinghuysen’ of 
New Jersey for the chief justiceship, but Taft satisfied the Jersey 
delegation with his choice in 1912. Some friends of Wickersham were 
hesitant in expressing congratulations—“there is undoubtedly a little 
tendency to radicalism of view upon economic questions”***—but the 
nomination was confirmed without open dissent. 

In 1918 the Supreme Court held in Hammer v. Dagenhart' that 
the federal government could not prevent the transportation of goods 
in interstate commerce when produced by child labor. The Court 
divided, 5 to 4, Holmes, McKenna, Brandeis, and Clarke dissenting. 
The majority was composed of Day, McReynolds, and the three Taft 
appointees still on the Court—White, Van Devanter, and Pitney. 
William Howard Taft knew how to pick conservatives! 





1858-1924; Republican Member of Congress from New Jersey, 189%4- 
1898; state senator, 1898-1901; state Supreme Court, 1901-1908; Chancellor, 
1908-1912. 

*“ Signature undecipherable; written from 54 Wall Street, New York, by a 
friend sufficiently intimate to discuss private business in the same letter to “My 
dear Wickersham,” February 20, 1912. 

9 247 U.S. 251 (1918). 











NOTES AND COMMENTS 


CorPoRATIONS—WuHatT ConsTITUTES “TRANSACTING BUSINESS” 
IN WISCONSIN BY A ForREIGN CorporaTION—The phrase “trans- 
acting business” first appeared in the Wisconsin Statutes in 1898! 
and has been construed by the Wisconsin Supreme Court in more 
than one hundred cases since that time. It is the purpose of this 
comment to review the rules laid down in the more important de- 
cisions with the view of furnishing some sort of a guide as to what 
constitutes transacting business in this state under the present stat- 
ute,? which is substantially the same as the original law of 1898. 


The statute, so far as is pertinent to this discussion, provides in 
substance that no corporation organized other than under the laws 
of this state, shall transact business or acquire, hold or dispose of 
property in this state without first having filed a copy of its charter, 
together with other specified information, with the secretary of state,? 
and receiving a license from him. In so doing, the corporation also 
appoints the secretary of state its attorney for the service of pro- 
cess. Compliance with these provisions is encouraged by Subsection 9 
which provides, in part :* 


Every contract made by or on behalf of any such foreign corpor- 
ation, affecting its liability or relating to property within this 
state, before it shall have complied with the provisions of this 
section, shall be void on its behalf and on behalf of its assigns, 
but shall be enforcible against it or them.® 


1. Interstate commerce. A fundamental principle, of course, is 
that a corporation engaged in interstate commerce, and, incidentally 
to that commerce, engaged in business within a state, is not “trans- 
acting business” within the state so as to subject it to state regula- 
tion.® The real question in these cases, then, is whether or not the 
business transacted in Wisconsin is merely incidental to interstate 
transactions. 





* Wis. Stat. (1898) § 1770b. 

* Wis. Stat. (1939) § 226.02. 

* Id. § 226.02 (1). 

*Id. § 226.02 (9). 

*The statute of 1898, the provisions of which were substantially similar to 
those of the present statute, was held constitutional in Diamond Glue Co. v. 
United States Glue Co., 187 U.S. 611 (1902). 

*Greek American Sponge Co. v. Richardson Drug Co., 124 Wis. 469, 102 
N.W. 888 (1905). 
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The largest class of cases in the interstate commerce field are those 
in which goods are sent across the state line from the seller outside 
the state to the buyer within the state. Some examples are: the sale 
of groceries,’ transfer of bricks from seller in Illinois to buyer in 
Wisconsin in response to an order,® transfer of goods from Iowa to 
buyer in Wisconsin under an order procured in Wisconsin by seller’s 
agent,® shipping of machinery from a sister state into Wisconsin, 
and the shipping of cars from Wisconsin to an unlicensed foreign 
corporation outside the state,’ all of which were held to be trans- 
actions in interstate commerce so that the foreign corporations were 
not subject to the regulation of the Wisconsin statute. Where the 
foreign sellers retain commission merchants in Wisconsin, the rule 
in regard to such agents seems to be well settled. If the agent keeps 
a stock of goods in this state, the sale and delivery of certain items 
from this stock will be considered an intrastate not an interstate trans- 
action, but if the agent receives deliveries from outside the state only 
in response to orders given by purchasers within the state, the trans- 
action will then be regarded as interstate commerce.1? Where the 
corporation seller takes security upon articles brought into the state 
and left in the possession of a Wisconsin buyer, the general rule is 
that where the original transaction itself is in interstate commerce, 
taking of security in the form of a mortgage,?* note of original buyer 
or his assignee,’* or by way of a conditional sales contract’® does 
not take the transaction out of the interstate commerce category. The 
fact that a contract is to be partly performed upon navigable waters 
does not make the transaction one in interstate commerce. A for- 
eign corporation may be subject to congressional regulation so far 
as its use of navigable waters is concerned, and yet be engaged in a 





*Loverin & Browne Co. v. Travis, 135 Wis. 322, 115 N.W. 829 (1908). 

*U.S. Gypsum Co. v. Gleason, 135 Wis. 539, 116 N.W. 238 (1908). 

* Ady v. Barnett, 142 Wis. 18, 124 N.W. 1061 (1910). See also S. F. Bowser 
& Co. v. Schwartz, 152 Wis. 408, 140 N.W. 51 (1913); St. Louis Clay Products Co. 
v Christopher, 152 Wis. 603, 140 N.W. 351 (1913); 21 A. G. 762 (July 25, 
1932). 

* Wolf Co. v. Kutch, 147 Wis. 209, 132 N.W. 981 (1911). 

* Jerome P. Parker Harris Co. v. Kissel Motor Car Co., 165 Wis. 518, 163 
N.W. 141 (1917). The court held that the passage of title in Wisconsin made 
no difference; the transaction was still interstate commerce. 

* Duluth Music Co. v. Clancy, 139 Wis. 189, 120 N.W. 854 (1909). 

“F. A. Patrick & Co. v. Deschamp, 145 Wis. 224, 129 N.W. 1096 (1911). 

“ Regina Co. v. Toynbee, 163 Wis. 551, 158 N.W. 313 (1916). 

* Unitype Co. v. Schwittay, 168 Wis. 489, 170 N.W. 651 (1919). 
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purely intrastate activity which will require compliance with the 
state statute.!¢ 

Originally the Wisconsin court, following the analogy of the in- 
surance cases,"* held that a contract for the sale of a correspondence 
course was intrastate commerce and therefore void'* as to a foreign 
corporation which had failed to comply with the licensing statute.!® 
This view was rejected by the United States Supreme Court,”° how- 
ever, and it is now well settled that teaching by correspondence, where 
the teacher resides in one state and the pupil in another constitutes 
interstate commerce and cannot be affected by the requirements of 
state statutes.” 

An interesting variation of the problem involved is presented in 
the cases where the foreign vendor binds himself to perform 
certain acts in respect to the property he has sold and sent into Wis- 
consin, the acts themselves to be performed in this state. In S. F. 
Bowser and Company v. Savidusky** the court held that the fact 
that machinery shipped into Wisconsin was to be installed by the 
vendor, and was assembled and installed in this state, did not cause 
the transaction to lose its character of interstate commerce. However, 
the question of what constitutes interstate commerce is ultimately one 
for federal determination, and in Browning v. Waycross* the Su- 
preme Court of the United States held that fixing lightning rods to 
houses after the rods were sold and shipped into the state, was carry- 
ing on business of a strictly local character, as no special type of 
work inherently within the knowledge of the vendor was called for 
in such case. In Phoenix Nursery Company v. Trostel** the Wiscon- 
sin court, following the holding of the Browning case, held that where 
the vendor agreed to plant the shrubs he was selling to defendant on 


- 





* Independent Tug Line v. Lake Superior Lumber and Box Co., 146 Wis. 
121, 131 N.W. 408 (1911). 

* Paul v. Virginia, 8 Wall. 168 (1869). 

* To the effect that the words “absolutely void” mean wholly void and that 
the contract is a nullity so far as the foreign corporation is concerned, see Ashland 
Lumber Co. v. Detroit Salt Co., 114 Wis. 66, 89 N.W. 904 (1902); Allen v. Mil- 
waukee, 128 Wis. 678, 106 N.W. 1099 (1906). 

” International Textbook Co. v. Peterson, 133 Wis. 302, 113 N.W. 730 (1907). 
Reversed in 146 Wis. 119, 130 N.W. 1134 (1911) as a result of reversal by the 
U.S. Supreme Court. 

* International Textbook Co. v. Peterson 218 U.S. 664 (1910). Wisconsin 
decision in 146 Wis. 119, 130 N.W. 1134 (1911). 
™ International Textbook Co. v. Mabbott, 159 Wis. 423, 150 N.W. 429 (1915). 
™ 154 Wis. 76, 142 N.W. 182 (1913). 
* 233 US. 16 (1914). 

“166 Wis. 215, 164 N.W. 995 (1917). 
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defendant’s premises in Milwaukee, this was business of a purely local 
character and not essential to the sale and delivery of the trees and 
shrubs, and that therefore the vendor had to comply with the Wis- 
consin licensing statute. In the later case of Pfandler Company v. 
Westphal,> however, the court held that the installation and super- 
vision of glass lined condensing tanks required the expert aid of 
plaintiff’s (the foreign corporation) employees, and, hence, was 2 
part of an interstate transaction. The court said :?¢ 


The installation and connection, by reason of the delicate and 
technical nature of the article and the complexity of the mechan- 
ism, were such that a refusal to classify the agreement as one 
coming under the head of interstate commerce would amount to 
a regulation, restriction or prohibition of interstate commerce. 


The rule of these cases seems to be that if the added duties are 
such as can be performed as well by local employees as by the ven- 
dor’s employees, the vendor will be held to be transacting business 
in the state if he comes in to perform the acts or if he sends his 
men in to do them, but if the duties are technical in their nature, and 
can only be performed by the vendor’s employees, he will then be 
regarded as engaged in interstate commerce while performing them. 
These are admittedly logical principles, but they do not furnish a 
definite guide to foreign corporations, which will enable them to de- 
termine with any degree of certainty when the acts to be performed 
in the state will be considered necessary to the “sale and delivery” 
of the article. Perhaps a better test would be the contract of the 
parties ; that is, if the added duties are of a nature usually performed 
by the particular vendor, and he is unwilling to sell unless he can 
install or connect or plant the article, and he contracts to do the 
work, these added duties should not be regarded as transacting busi- 
ness in this state. If, on the other hand, the added duties are to be 
performed by the vendor not as a part of his contract, but as a cour- 
tesy or convenience or as a means of earning extra compensation, and 
they can be attended to by the vendee or a local artisan with equal 
ease and efficiency, then the vendor should be held to be doing busi- 
ness in this state, and required to comply with the licensing statute. 


2. Contracts made within the state and those made without the 


state. Under the wording of the statute, the place where the contract 
is made would seem to be merely an evidentiary fact and should not 





190 Wis. 486, 209 N.W. 700 (1926). 
* Id. at 489. 
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be regarded as controlling the question of whether or not a foreign 
corporation must comply with the licensing statute. The court has 
not said that in every case where the contract is made outside the 
state the foreign corporation is not subject to the licensing statute, 
nor, conversely, has it said that, in all instances where the contract 
is made in Wisconsin, the corporation must comply with the statute. 
In Southwestern Slate Company v. Stephens," however, the court 
seems to have ignored the transacting of business within the state 
as the foundation for the application of the statute, for the apparent 
holding of that case is that any contract made within the state by a 
foreign corporation, which affects the personal liability of the corpora- 
tion, is void if the corporation has not complied with the statute. 
The decision seems to be based on the liability section of the statute, 
and the opinion stated that the result would be the same whether or 
not the corporation was transacting business in Wisconsin. In affirm- 
ing the decision of the trial court that the contract was void on be- 
half of the corporation for failure to comply with the statute, the 
court said :* 


If there is sufficient evidence in the record to sustain this finding 
{that the contract was made in Wisconsin], the judgment must 
be affirmed. This result must follow regardless of whether the 
plaintiff was or was not transacting business in this state. 


It would seem that this reasoning could only result from a misin- 
terpretation of the statute under consideration. The pertinent pro- 
vision”® begins with the words “Every contract made by or in behalf 
of any such®® foreign corporation. . . . ” The meaning of the word 
“such” must necessarily be determined from the context of the sub- 
section, and the only meaning that it can have from the context is 
that of a foreign corporation transacting business in Wisconsin with- 
out first having obtained a license. The purpose of the subsection 
would appear to be to define those contracts which are to be con- 
sidered void, for the court had previously held that not all contracts 
of every foreign corporation are void under the statute.* Thus, the 
statute seems to state clearly that the only contracts which are to be 
void are those made by “such” foreign corporations, i.e., those made 





139 Wis. 616, 120 N.W. 408 (1909). 

"Id. at 623. 

* Wis. Stat. (1939) § 226.02 (9). 

* Italics supplied. 

™ Catlin & Powell Co. v. Schuppert, 130 Wis. 642, 110 N.W. 818 (1907). 
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by foreign corporations which are transacting business within the 
statute. The language of the court, on the other hand, would seem 
broad enough to cover any contract made by a foreign corporation 
within the state, including contracts in interstate commerce. The re- 
sult of the case is not necessarily erroneous, however, as the court 
might well have found that the making of the contract in Wisconsin 
amounted, in this instance, to doing business within the state and 
that therefore the contract was within the prohibition of the statute. 

Where the contract is made outside of the state the court has re- 
quired that the corporation transact business within the state in order 
for the statute to apply. In Ford, Bacon & Davis, Inc. v. Terminal 
Warehouse Company,®* the plaintiff was a foreign corporation 
whose business was the furnishing of engineering and _busi- 
ness reports as to earning capacity, financial outlook, etc., as a 
basis for financing and other purposes. The defendant, a Wisconsin 
company, made a contract with the plaintiff in Chicago, whereby the 
plaintiff was to furnish a report to the defendant, to be used as a basis 
for deciding whether or not the defendant would expand its plant. 
To secure the necessary information plaintiff sent its agents to Mil- 
waukee to make a general survey of business conditions there, so far 
as they related to defendant’s proposed expansion. In affirming a judg- 
ment for the plaintiff on the contract, the court held that this did not 
amount to the transaction of business within the state so as to require 
the plaintiff to comply with the provisions of the licensing statute. In 
referring to the plaintiff's agents, the court said :3% 


Their mission in this state was for the purpose of acquiring in- 
formation . . . It seems plain to us that a search for information 
does not necessarily constitute the transaction of business. 


The dissenting judge in the Ford case felt that securing the in- 
formation in Wisconsin should be considered as transacting business 
within the state within the meaning of the statute. In the view of 
the dissent the policy of the statute is to enable Wisconsin citizens 
to sue the foreign corporations with which they contract, in the courts 
of this state, without going to the expense and trouble of seeking 
them out in the state of incorporation. 

On the whole, perhaps the better reasoning favors the dissenting 
opinion. Where the acquisition of information is the very purpose 





* 207 Wis. 467, 240 N.W. 796 (1932). 
"Id. at 473. 
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for which a corporation is formed and the business in which it is 
engaged, it would seem that acquiring such information in Wisconsin 
should constitute the transaction of business within this state. The 
penalty of the statute is drastic, but when the necessary elements 
are present, it should be applied. Where the dissemination, rather than 
the acquisition, of information is involved, the court has held that 
this amounts to doing business within the state. A foreign corporation 
cannot contract to advertise the products of a Wisconsin resident 
within this state without first complying with the provisions of the 
licensing statute, although the contract may have been made outside 
the state.** A foreign corporation that wishes to enforce its contracts 
in Wisconsin can always take the trouble to comply with the statute; 
perhaps “transacting business” should be liberally construed. 


3. Sale of Stock. In the majority of jurisdictions, it seems to be 
settled that the sale of stock by a foreign corporation does not con- 
stitute the transaction of business within the state so as to require 
compliance with the statutory or constitutional regulatory provisions.*® 
The reason generally given is that such transactions are not a part of 
the business in which the corporation is engaged. Apparently, how- 
ever, the contrary doctrine has been adopted in Wisconsin. In Amer- 
ican Timber Holding Company v. Christenson,** the court said :57 


The law is established that the sale of its stock by a foreign and 
unlicensed corporation constitutes transacting business within this 
state and that such contract is one affecting the personal liability 
of such corporation. 


The odd point in the Christenson case, however, is that it cites 
the Southwestern Slate Company case®* as supporting the proposition 
that the sale of stock in this state by a foreign corporation is the 
transaction of business within the state, whereas the opinion of the 
latter case expressly stated that the result would be the same whether 
the corporation was or was not transacting business within the state. 
Probably the Southwestern Slate Company case should have decided 
that the corporation was transacting business in Wisconsin, as a neces- 
sary element of the decision. It did not so decide, however, and thus 





“Street Railway Advertising Co. v. Lavo Co. of America, 184 Wis. 395, 198 
N.W. 595 (1924). 
17 Fletcher, Cyc. Corps. 530 § 8488; 20 C.J.S. 53 § 1837. 
206 Wis. 25, 238 N.W. 897 (1931). 
"Id. at 31. 
* 139 Wis. 616, 120 N.W. 408 (1909). 
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we have the curious situation of the Christenson case citing the 
Southwestern Slate Company case for a point which it would seem 
that the latter case should have decided, but did not. Despite all this, 
however, it is doubtful whether the court would now hold that sale 
of stock by a foreign corporation did not amount to transacting 
business within the state. 

In the Christenson case, a note was given for the stock subscrip- 
tion and the court held that the contract was not made in Wisconsin 
since it was to be accepted by the corporation in another state and that 
therefore the Wisconsin statute did not apply. The basis of the de- 
cision, however, seems to be the fact that a note was given, and not 
the fact that acceptance took place in another state, for the court 
said :59 


Had the defendant unconditionally subscribed for the preferred 
stock . . . and paid cash therefor, we think a wholly different 
question would arise even though the subscription contained lan- 
guage indicating that it was to be accepted by the company. 


The inference, of course, is that if cash had been given the result 
would be different. Why this should follow is not clear. It would 
not seem that there is sufficient difference between the acceptance 
of a note and the acceptance of cash to justify a different conclusion. 
4. Engaging in litigation and loaning money. It is well settled, 
in Wisconsin and in other jurisdictions, that engaging in litigation 
does not constitute “doing business’*° within the meaning of the 
regulatory statutes. The case of Chicago Title and Trust Co. v. 
Bashford* held that a bill in equity brought to have a mortgage de- 
clared a lien was not transacting business in Wisconsin. In Rtb 
Falls Lumber Co. v. Lesh and Mathews Lumber Company* the court 
spoke of “the right to defend when sued,”’** and stated that such 
right was weil settled, and the foreign corporation did not have to 
comply with the statute before filing its defense. The privilege ac- 
corded foreign corporations to sue in Wisconsin rests on comity.“ 


On the question of loaning money by a foreign corporation to a 
Wisconsin resident, one of the leading cases in Wisconsin is First 


-' 





* 206 Wis. 25, 33, 238 N.W. 897 (1931). 

“20 C.J.S. 52 § 1836. 

“120 Wis. 281, 97 N.W. 940 (1904). 

“144 Wis. 362, 129 N.W. 595 (1911). 

“Td. at 367. 

“ American Food Products Co. v. American Milling Co., 51 Wis. 385, 138 
N.W. 1123 (1912). 
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State Bank of Harvard v. Harrington.” There the foreign corpora- 
tion had made the loan in Illinois and was to be repaid in Illinois. 
As security, however, it had taken two chattel mortgages on the 
debtor’s personal property which was located in Wisconsin. The 
court held that the mortgages were valid, citing an amendment**® to 
the statute, which allows unlicensed foreign corporations to advance 
and loan money in Wisconsin and take mortgages therein, the only 
requirement being that the corporation must file certain information 
with the secretary of state, making such officer its attorney for service 
of process, if the business was transacted in Wisconsin.** The court 
decided the loan was made and was to be repaid on a transaction 
outside the state, so that failure to file the required papers was not 
fatal to the validity of the mortgages.** 

5. Conclusion. In conclusion, it seems to be apparent that the 
decisions under Section 226.02 do not furnish a very satisfactory 
guide for a foreign corporation that is seeking to decide whether or 
not it must comply with the requirements of the section. In the 
face of this uncertainty, the best policy for a foreign corporation, that 
wishes to assure itself of being able to enforce its contracts with 
Wisconsin residents, is to apply for and secure a license to do business 
in this state. 

IsaporE M. KANEvSKY 


MortTGaGEs—SALE OF Eguity or REDEMPTION By DeEEp—In 
Acme Brick Company v. Jacobi-Erdman, Inc.’ the premises of the 
brick company were mortgaged to Jacobi-Erdman for $3,200. The 
brick company then delivered a warranty deed to Jacobi-Erdman 
purporting to sell the equity of redemption. Cited as consideration 
for the alleged purchase were the satisfaction of the mortgage debt, 
a $1,500 note and $3,000 in cash. Jacobi-Erdman concurrently agreed 
to lease the premises to the brick company at $200 a month for ten 
years with an option to repurchase at any time within the ten-year 
period upon payment of a sum equal to the consideration stated in 
the deed. The brick company was to be given credit on the pur- 
chase price of the property for money to be paid by the company to 





“192 Wis. 293, 212 N.W. 665 (1927). 

“Ch. 26, Laws of 1915. 

“Ttalics supplied. 

“This case was followed in Bradt v. Beloit Dairy Co., 201 Wis. 319, 230 
N.W. 135 (1930). 
*235 Wis. 539, 292 N.W. 453 (1940). 
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Jacobi-Erdman upon every thousand bricks sold, but the rent was not 
to be applied on the purchase price. 

When the brick company fell behind in the payment of rent, 
Jacobi-Erdman brought a forcible entry and detainer action against 
the company in justice court. The brick company then commenced 
its action in circuit court praying that the transaction be declared 
a mortgage rather than a sale, and that Jacobi-Erdman be compelled 
to foreclose, so it could redeem its property. The company got a 
temporary restraining order, but Jacobi-Erdman took judgment by 
default in the justice court action before the restraining order was 
served. 

The court held that the transaction was a valid sale. Upon ap- 
peal this decision was affirmed by the Supreme Court on the ground 
that the evidence sustained the finding that the deed was not intended 
to be a mortgage. 

Anciently a mortgage was regarded as giving absolute title to the 
mortgagee upon the mortgagor’s failure to pay the mortgage debt 
upon the due date. Equity eventually recognized that the real intent 
of the parties to a mortgage transaction is that the mortgagee merely 
have security for his loan, and hence allowed a period after the due 
date of the mortgage, during which the mortgagor could redeem his 
land upon payment of the debt. As a consequence of this doctrine 
any agreement destroying or cutting short the equity of redemption 
is looked upon with disfavor by the courts. Thus, so long as an in- 
strument is one of security, the mortgagor retains the right to redeem 
the property by paying the debt, until foreclosure and sale have been 
consumated.* 

The correctness of the Wisconsin court’s decision depends upon 
whether the agreement was a sale or a mere security device,® which, 
in turn, depends upon the intention of the parties.® 





"a2 C: J. 275. 

* Moeller v. More, 80 Wis. 434, 50 N.W. 396 (1891); Villa v. Rodriguez, 
12 Wall. 323 (U.S. 1870) ; Batty v. Snook, 5 Mich. 286 (1857). 

*In Beebe v. Wis. Mtg. Loan Co., 117 Wis. 328, 93 N.W. 1103 (1903) the 
court said, “Transfer of property as security regardless of the form thereof is a 
mortgage.” Accord: Broadbent v. Hutter, 163 Wis. 380, 157 N.W. 1095 (1916); 
Cumps v. Kiyo, 104 Wis. 656, 80 N.W. 937 (1889); Hoile v. Bailey, 58 Wis. 434, 
17 N.W. 322 (1883); Starks v. Redfield, 52 Wis. 349, 9 N.W. 168 (1881); Plato 
v. Roe, 14 Wis. 453 (1861); Peugh v. Davis, 96 U.S. 332 (1877); Conway’s 
Executors v. Alexander, 7 Cranch 218 (U.S. 1812). 

"Beebe v. Wis. Mtg. Loan Co., 117 Wis. 328, 93 N.W. 1103 (1903); Gettle 
man v. Comm. U. Assur. Co., 97 Wis. 237, 72 N.W. 627 (1897); Schriber v. Le 
Clair, 66 Wis. 579, 29 N.W. 570 (1886); Plato v. Roe, 14 Wis. 453 (1861); 1 
Coote on Mortgages (9th Ed. 1927) 29; 19 R.C.L. 244. 

*The Michigan case of Cornell v. Hall, 22 Mich. 377 (1871) says: “Since, 
therefore, the intent of the parties is the vital question, it is essential to attend 
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Cancellation of a debt in consideration of a deed from the mort- 
gagor to the mortgagee is persuasive evidence that the transaction was 
intended to be a sale.? In the instant case neither the note nor the 
mortgage was returned to the mortgagor, but the satisfaction of the 
mortgage debt was specifically referred to as part of the considera- 
tion for the alleged conveyance. Jacobi-Erdman did not specifically 
agree to satisfy the mortgage, nor was the mortgage satisfied of 
record. It would seem that the court could not say conclusively upon 
these facts that there was a cancellation of the mortgage debt, and that 
the note and mortgage retained by Jacobi-Erdman were worthless, un- 
less it assumed the fact in issue (viz. that there was a valid sale), 
because if the transaction were a mortgage rather than a conditional 
sale, and the sale upon foreclosure should not produce a sum sufficient 
to cover the mortgage debt, Jacobi-Erdman could sue on the note they 
retained and realize the difference between the amount of the mort- 
gage debt and the proceeds of the sale.® 

The fact that there was a security relationship already in exist- 
ence,® that the brick company previous to the transaction solicited 
Jacobi-Erdman for a loan,?® that the business of Jacobi-Erdman was 





to their situation, the price fixed in connection with the value of the property, 
the conduct of the parties before and after, and all the surrounding facts.” 

That the Wisconsin court is in agreement is evidenced by Beebe v. Wis. Mtg. 
Loan Co., 117 Wis. 328, 93 N.W. 1103 (1903), wherein it was said: “In determ- 
ining what the real relations were between the parties . . . we may look to the 
situation of the parties at that time, all the circumstances of the transaction, and 
their conduct in reference thereto subsequently and all evidence bearing on the 
question;” Polly v. Gumney, 157 Wis. 362, 147 N.W. 356 (1914); 4 Kent, 
Commentaries, *142; Smith, When a Deed by Mortgagor to Mortgagee Is an 
Absolute Conveyance (1937) 15 Chi-Kent Rev. 265. 

*The Wisconsin cases of Kunert v. Strong, 103 Wis. 70, 79 N.W. 32 (1899), 
and Schriber v. Le Clair, 66 Wis. 579, 29 N.W. 570 (1886), treat the fact of ex- 
tinguishment of the debt as strong, but not conclusive evidence of a sale. 

Cf. Connor v. Connor, 211 Wis. 336, 259 N.W. 729 (1935); Doyon & Rayne 
Lumber Co. v. Nichols, 196 Wis. 387, 220 N.W. 181 (1928); Conway’s Executors 
v. Alexander, 7 Cranch 218 (U.S. 1812) ; Woods v. Jensen, 130 Cal. 200, 62 Pac. 
473 (1900), however, which seem to hold an extinguishment of the debt as being 
conclusive of a sale in the absence of fraud, failure of consideration, etc. See also 
Smith, supra note 6. 

* Wis. Stat. (1939) § 278.04. 

*See Lynch v. Ryan, 132 Wis. 271, 111 N.W. 707 (1907) which takes the 
position that where there is a security relationship already in existence it must be 
made very clear to the court that a later deed is intended to be a conveyance and 
not a mortgage. 

* The following cases attach importance to this fact: Conway’s Executors 
v. Alexander, 7 Cranch 218 (U.S. 1812); Eiland v. Radford, 7 Ala. 724 (1844) ; 
and Bigler v. Jack, 117 Iowa 667, 87 N.W. 700 (1901) (by implication). 
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that of making loans," that the brick company was allowed to remain 
in possession,’ and that the rental paid to Jacobi-Erdman amounts 
to approximately the same figure as would interest upon the re- 
purchase price at the prevailing rate, with none of the “rental pay- 
ments” being applicable as payment upon the repurchase price,!® 
make the agreement lock very much like a mortgage transaction. 


An agreement made at the time of the mortgage that the mort- 
gagor will release all his rights in the mortgaged property upon fail- 
ure to pay the debt by a certain day is usually held void as a clog on 
the equity of redemption.** Is not the same result being accomplished 
where the agreement is made subsequent to the original mortgage, 
if the security relationship continues after such an agreement ?!5 In 
either case the lender of the money can refuse to make the loan unless 
the borrower agrees to cut short the equity of redemption which is 
contrary to the policy of the courts. 


Some courts say that a contract including a stipulation as to re- 
conveyance is presumed as a matter of fact to be a mortgage, and the 





™See Desloge v. Ranger, 7 Mo. 327 (1842) which says the fact that the trans- 
feree’s business is not that of buying and selling property of the type conveyed 
tends to negative a sale; while Mobile Bldg. & Loan Ass’n v. Robertson, 65 Ala. 
382 (1880); Whittemore v. Fisher, 132 Ill. 243, 24 N.E. 636 (1898); and Lee v. 
Wilkinson, 105 Miss. 358, 62 So. 275 (1913) all stand for the proposition that the 
fact of the transferee’s being in the money lending business is evidence that the 
transaction was a mortgage. 

“See Hunter v. Maanum, 78 Wis. 656, 28 N.W. 51 (1891); and Davis, Com- 
mittee v. Demming, 12 W. Va. 246 (1877) which attach evidentiary weight to 
the fact that the transferor remained in possession. 

“See Turnipseed v. Cunningham, 16 Ala. 501 (1849), which held the fact that 
rent was equal to the current rate of interest in a given locality on the considera- 
tion received by the grantor from the grantee should be regarded as tending to 
show that such payments were really made as interest. In the instant case the 
interest on the previous mortgage was six per cent, at which rate the interest 
on the repurchase price approximates the sum collected yearly as rent. 

“The intention to cut short the equity of redemption and yet retain a se- 
curity relationship is much more obvious as a rule in deeds of equity of redemp- 
tion at the time of the original mortgage than in cases of a deed subsequent to 
the time of the original mortgage. Walsh, Mortgages (1934) 122; 1 Coote, Mort- 
gages (9th ed. 1928) 18. 

“In Holden Land & Livestock Co. v. Interstate Trading Co., 87 Kan. 221, 
123 Pac. 773 (1912), it was held that while a mortgagor could sell outright 
all of his interest in the premises to the mortgagee by a conveyance operating 
at once, and thus release his right to redeem, at any time after the execution of 
the mortgage, he could not, even though the mortgage was previously executed, 
bind himself to an agreement that he would forfeit all his rights in the property 
if his debt should not be paid by a certain time. 

This rule seems correct on principle if it be admitted that the purpose of 
the courts in guarding the equity of redemption is to keep the lender of money 
from taking advantage of the necessitous circumstances of the borrower. 
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Wisconsin court seemed to take this position in Musgat v. Pum- 
pelly..° However in later cases Wisconsin swings over to the view, 
taken by the majority of jurisdictions, that such a contract is pre- 
sumed as a matter of fact to be a conditional sale.17 It was held in 
McCormick v. Herndon" that the evidence had to be clear and con- 
vincing to show a deed absolute upon its face to be a mortgage, and 
there has been no distinction as regards the standard of proof in 
cases wherein a contract contains a stipulation as to reconveyance. 
But as is said in 19 Ruling Case Law 269:1° 


Regardless of what view they may entertain as to the presump- 
tive character of a deed with a stipulation for reconveyance, or as 
to the standard of proof necessary to establish the instrument to 
constitute a mortgage, the authorities are agreed that where the 
state of the transaction is in doubt a court will hold a deed with 


a provision for reconveyance to be a mortgage rather than a con- 
ditional sale. 


In any event, in the instant case it would seem that the finding 
of the lower court that the deed in question was not intended to be a 
mortgage, was against the great weight and clear preponderance of 
the evidence. Consequently it would seem that in a similar trans- 
action a purchaser from a party like Jacobi-Erdman after the expira- 
tion of the ten year option period might very well fear that the court 
would allow a party in the situation of the brick company to redeem, 
particularly in a rising land market.” 

Ricwarp DeWitt 


REMEDIES—LIABILITY OF PARENT TO UNEMANCIPATED CHILD 
FOR PERSONAL INJURIES AND UNDER WRONGFUL DEATH STATUTE— 
Practically all American courts have denied the unemancipated child 





* 46 Wis. 660, 1 N.W. 410 (1879). 

™ Kunert v. Strong, 103 Wis. 70, 79 N.W. 32 (1889); Hunter v. Maanum, 
78 Wis. 656, 48 N.W. 51 (1891); Howe v. Carpenter, 49 Wis. 697, 6 N.W. 357 
(1880). 

* 67 Wis. 648, 31 N.W. 303 (1886). 

*See also Note, L.R.A. 1916B 11. 

™* The recent tendency of the Wisconsin court (as illustrated by the principal 
case) to declare transactions such as the one referred to in this note, conditional 
sales rather than mortgages may be accounted for, so some students of the subject 
think, by the falling market price of land. Thus the courts are sticking to their 
historic position of shielding the mortgagor by guarding him from a deficiency 
judgment, which might be obtained against him were the deed declared to be a 
mortgage. 
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the right to sue his parent for personal injury.1 At the same time 
these courts have stated that the child could sue his parent to protect 
his property or other interests.2 The recent Wisconsin case of 
Lasecki v. Kabara® strikingly illustrates these opposing tendencies. 
Several children were injured due to the negligence of the father in 
driving the car in which he and his wife and children were riding. 
Both the mother and the father were killed in the accident. The 
children sued their father’s estate and his insurer (1) for their physi- 
cal injuries and (2) for the wrongful death of the mother.* 


The court sustained a demurrer to the suit for their personal in- 
juries, but overruled the demurrer to the action for the wrongful 
death of the mother. 


The theory upon which the Wisconsin wrongful death statute is 
based is that the survivor of the person killed is recovering for an 
injury suffered by himself as the result of the defendant’s tortious 
act.5 Thus the decision in the Lasecki case amounted to a denial 
of a child’s right to sue his parent, or his parent’s estate, for an 
injury to the child’s person, and a recognition of his right to sue 
where the injury consisted of a loss of his mother’s society and care. 
Whether this latter right is viewed as a property right or not, the fact 
remains that the court has recognized the right to sue where the 
injury is of one type and denied the right where it is of another 


type.® 





*The first case involving such a suit ever to come before a court was Hewlett 
v. George, 68 Miss. 703, 9 So. 885 (1891). See Notes (1924) 31 A.L.R. 1157; 
(1931) 71 A.L.R. 1071; (1939) 123 A.L.R. 1020 for citations of subsequent cases. 
See also 46 C.J. 1324, Parent and Child, §§ 157-159; and Note (1931) 6 Wis. L. 
Rev. 106. 

*See dissent to Wick v. Wick, 192 Wis. 260, 212 N.W. 787 (1927) and the 
dissent to Small v. Morrison, 185 N.C. 577, 118 S.E. 12 (1923). A diligent search 
has revealed only a very few cases involving a suit by an unemancipated child 
against his parent to protect property or other interests. See footnotes 9-11 
infra. This may indicate that most family disagreements never reach the. courts. 

*235 Wis. 645, 294 N.W. 33 (1940). 

‘Suit was brought under Wis. Stat. (1939) §§ 331.03, 331.04. 

* Milwaukee v. Boynton Cab Co., 201 Wis. 581, 229 N.W. 28, 231 N.W. 597 
(1930) ; Koehler v. Waukesha Milk Co., 190 Wis. 52, 208 N.W. 901 (1926). In 
Munsert v. Farmers Mutual Ins. Co., 229 Wis. 581, 281 N.W. 671 (1939), the 
court went so far as to imply that a suit by the father as beneficiary under the 
statute would be permitted against his own insurance company. 

*In allowing the suit under the wrongful death act the court has stated that 
the legislature has changed the common law policy. However, the act does not 
specifically so provide, and being in derogation of the common law should be 
strictly construed. This makes the contrast between the two holdings in the 
Lasecki case even more striking. 
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Seven reasons have been advanced by various courts for denying 
relief to children for personal injuries inflicted by their parents." 
These reasons are: (1) the danger of fraud and collusion; (2) the 
possibility of succession by the parent to the damages collected by the 
child; (3) the feeling that one member of the family should not be 
allowed to burden unduly the family purse; (4) the analogy to the 
husband and wife situation at common law; (5) the desire to pre- 
serve domestic harmony; (6) the desire to preserve domestic govern- 
ment ; (7) the need for sustaining parental discipline and control. 


These are high sounding principles, but they would apply with 
equal force to all suits by a child against his parent, whether property 
or person were involved.® Yet children have been allowed to sue their 
parents for partition or protection of realty,® for support’® (usually 
under statutes), and for breach of contract.1 The reasons the courts 





*McCurdy, Torts Between Persons in Domestic Relation (1930) 43 Harv. 
L. Rev. 1030, 1072. See also the list of reasons compiled in Roe, Work of the 
Wisconsin Supreme Court: Persons and Domestic Relations (1938) Wis. L. Rev. 
107. 

* The criticism in this note is not that a court should ignore these seven con- 
siderations, but that they should be used only when the facts in the particular 
case require it. They should never, as in the instant case, form the basis of a 
general denial of child-parent suits. 

* Caudill v. Caudill, 39 N.M. 248, 44 P. (2d) 724 (1935), a suit to quiet title; 
Hendrick v. Hendrick, 180 Ark. 550, 21 S.W. (2d) 961 (1930), suit by an adult 
child; McLaine v. McLaine, 80 Okla. 113, 194 Pac. 894 (1921), suit by adult 
child to set aside a deed executed on day of reaching majority; McKern v. 
McKern, 73 Ind. App. 92, 126 N.E. 641 (1920), suit by father to quiet title; 
Young v. Wiley, 183 Ind. 449, 107 N.E. 278 (1915), refers to a previous action 
by father quieting his title as against his child; Bird v. Black, 5 La. Ann. 189 
(1850), refers to several lower court suits by children against their mother as 
guardian; Walker v. Crowder, 37 N.C. 478 (1843), surety of father as guardian 
is subrogated to the child’s rights, and may sue father. 

* Doughty v. Engler, 112 Kan. 583, 211 Pac. 619 (1923), illegitimate child 
suing for support; Gully v. Gully, 111 Tex. 233, 231 S.W. 97 (1921), mother, 
separated from the father, sues in behalf of the children; Sanders v. Sanders, 167 
N.C. 319, 83 S.E. 490 (1914), suit by child for support dismissed because relief 
granted in a previous action; State v. Kirby, 110 N.C. 558, 14 S.E. 856 (1892), 
criminal action. See also Pomeroy, Equity Jurisprudence (2d. ed. 1892) § 1307. 

“Smith v. Smith, 38 Cal. App. 388, 176 Pac. 382 (1918). In this case the 
cause of action arose under a contract entered into during minority but not sued 
on until reaching majority. While many cases of this sort are available, no cases 
could be found where the child sued his parent for breach of contract while 
the child was still] an unemancipated minor. None of the cases deny the right of 
the minor to contract with his parent, and from this it might perhaps be implied 
that the minor would also have the right to sue, since the right to contract is 
meaningless in many cases unless there is the right to enforce the contract. Yet 
such cases could not be found. Could it be that minors who contract with their 
parents are not aware of their legal rights, or that they prefer not to enforce them 
until majority? See 46 C.J. 1324; and also Schouler, Domestic Relations (6th 
ed. 1921) § 691. 
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have advanced do not explain why protection is granted on the one 
hand and denied on the other. Nor have the courts tried to dis- 
tinguish the two situations. Yet, perhaps, reasons for the divergence 
can be found. 

In the first place, many of the more recent decisions have denied 
the child legal redress merely by citing precedents, without analyzing 
the foundations of the earlier cases or attempting to weigh and 
compare the fact situations.* Thus in the Lasecki case all seven 
reasons which courts have presented are inapplicable, since the 
parents were deceased and since the father carried liability insur- 
ance.78 

Secondly, some courts, feeling that public policy is opposed to 
such suits, place the responsibility for changing the policy on the 
legislature.1* It may be pointed out, however, that the court’s failure 
to give relief is as much judicial legislation as allowing the suit 
would be. This is particularly so since a child-parent injury suit 
first came before a court in 1891, and the basis of the denial of the 
child’s right in that case rested wholly on a particular court’s idea 
of sound policy, and not upon well-established common law prece- 
dent. A Mississippi court can influence but it can not bind the courts 
of other jurisdictions.’ 

A third consideration, suggested by McCurdy,?® which may affect 
courts, is the feeling that it would be undesirable to allow suits for 
assault and battery every time one spouse touches the other, or the 
parent his child, or suits for negligence in the day-to-day trans- 
actions of family life. That this fear is not well grounded is illus- 
trated by the very few wife-husband suits that arise in Wisconsin?” 
and other jurisdictions where these suits are allowed. A more real 
factor suggested by McCurdy is the unwillingness of the courts to 
hear suits where damages are vague and difficult to prove, and where 
the only evidence would be the conflicting testimony of the parties. 


Finally, and this is really another aspect of the first point, the 





“4See dissent, Small v. Morrison, 185 N.C. 577, 118 S.E. 12 (1923). 

“The only reason that had some applicability was the third one, since several 
of the children were only suing for the wrongful death of the mother. These chil- 
dren would not have been entitled to the same amount of damages. 

“In the Lasecki case the court pointed this out at p. 651. Cf. Elias v. 
Collins, 237 Mich. 175, 211 N.W. 88 (1927). 

Cf. dissent, Small v. Morrison, 185 N.C. 577, 118 S.E. 12 (1923). 

* McCurdy, supra note 7, at 1072. 

Wait v. Pierce, 191 Wis. 202, 209 N.W. 475, 210 N.W. 822 (1926). See 
also Note (1932) 8 Wis. L. Rev. 82. 
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courts have drawn a false analogy from the common law prohibition 
of suits between wife and husband. Since the wife could not sue 
her husband at common law, many commentators read into this pro- 
cedural prohibition a policy of preserving domestic harmony. This 
rationale was then carried over to cases involving a child-parent 
suit. While it may apply in certain cases, it definitely should not be 
made a rule of general applicability.1® 

In a sense these points serve to explain the variance in decisions; 
but they by no means justify the denial of relief to the child suing his 
parent for personal injury. Necessarily, parent-child suits will re- 
quire a consideration of three important factors :*® (1) the fact that 
the parties are in such close relationship that many acts and omissions 
which would usually be tortious must be rendered innocuous; (2) the 
duty of the parent to discipline and if need be to chastise the child; 
and (3) the fact that a temporary injury to a child which does not 
impair its earning power beyond minority, can not ordinarily cause 
pecuniary loss to the child. 

However, the absolute denial of relief in these cases cannot be 
justified. In view of the logical inconsistencies in such denial, the 
rule in Wick v. Wick® and its glaring generalities should be over- 
ruled. Instead of applying these broad and indeterminate policy 
arguments, the court should consider the factual situation in each 
case and examine what the actual effect of allowing the suit would 
be upon family finances and relations in the particular case.” 

NorMAN WENGERT 


STATUTES—SPECIAL LEGISLATION—CONSTITUTIONAL PROHIBI- 
TION AGAINST GRANTING OR AMENDING City CHARTERS—The de- 
vice resorted to by the Wisconsin legislature in classfying code areas 
under the Fair Standard Act of 1939,! reflects the confusion of any 
one who tries to find his way through the labyrinth of decisions on 
special legislation in Wisconsin. The legislature set forth several 





* At least not in Wisconsin where wife-husband suits are allowed, with yo 
apparent ill effects. 

* McCurdy, supra note 7, at 1078. 

192 Wis. 260, 212 N.W. 787 (1927). 

™ Thus in many cases the family harmony is destroyed before the suit begins, 
or the parent is dead, or, which is more common today, liability or compensation 
insurance protects the defendant. The court in the Lasecki case categorically 
denied the validity of the insurance argument, 235 Wis. 645, 650, 294 N.W. 33, 
35 (1940). 
* Wis. Stat. (1939) §100.205 (6) (a). 
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alternative grounds of classification, one to take effect if the other 
be invalid, and declared that “each provision of this paragraph is 
expressly declared to be severable.”? 


Much of the confusion regarding special legislation arises from 
the failure to recognize as distinct problems the application of a num- 
ber of different provisions in the Wisconsin Constitution, all con- 
cerned with the common problem of classification.* The requirement 
of equal protection of the laws ;* the requirement that special or local 
laws contain but one subject clearly expressed in the title ;° that the 
legislature establish but one system of town and county government 
which shall be as nearly uniform as practicable ;* and that no gen- 
eral law shall be in force until published’—all of these provisions 
present problems similar but not identical with those arising under 
Article IV, Section 31, prohibiting special or private laws on any 
of nine subjects. Furthermore, examination of the definitions of 
the nine subjects will indicate that the words “special or private” 





*This device was strongly disapproved by Rosenberry, C. J., in State v. 
Neveau, 237 Wis. 85, 294 N.W. 796 (1940), as thrusting on the court the burden 
of whittling down the law to bring it within the constitutional bounds. The court 
did however feel bound to separate the valid classification from the invalid. 

*The opinion in the Neveau case, 237 Wis. 85, 294 N.W. 796 (1940), is an 
example of this practice. The opinion concerns itself with “invalid classification” 
without explicitly saying what constitutional provision is violated if the class 
is not proper. Consequently, the language in that opinion about “classification” 
of cities may in a subsequent case be referred to in applying the prohibition of 
special legislation amending city charters. Actually the constitutional issue in the 
Neveau case was equal protection which, as will be pointed out, may involve dif- 
ferent considerations. 

*U.S. Const. Amend. XIV, §1; Wis. Const. Art. 1, $1, 22, interpreted as the 
Wisconsin equivalent of the equal protection clause in the U.S. Const. in Christoph 
v. Chilton, 205 Wis. 418, 237 N.W. 134 (1931). 

*Wis. Const. Art IV, §18. 

*Wis. Const. Art IV, §23. 

"Wis. Const. Art VII, §21. 

*Wis. Const. Art IV, §31 prohibits the legislature from enacting special or 
private laws in the following cases: 

(stated only in part) 

(1) Changing the names of persons. 

(2) Laying out, opening or altering highways, except in cases of state roads. 

(3) Authorizing persons to keep ferries across streams. 

(4) Authorizing sale of property of minors. 

(5) Locating or changing any county seat. 

(6) rae ey or collection of taxes or extension of time for collection 

thereof. 

(7) Granting of corporate powers or privileges. 

(8) Authorizing the apportionment of any part of the school fund. 

; (9) Incorporating any city, town or village or to amend the charter thereof. 
Wis. Const. Art IV, §32 requires general laws, uniform in their operation through- 
out the state, for legislation on the matters prohibited by $31. 
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may not even have the same connotation for all of the subdivisions 
of that section. Therefore, since discussion of special legislation in 
the abstract would be of little value, and since an individual treat- 
ment of every constitutional limitation on special legislation is not 
feasible in one comment, this analysis centers about the meaning of 
“special or private” laws as used in subdivision 9, Section 31, Article 
IV of the constitution, prohibiting such legislation for granting or 
amending city charters. This, of course, necessitates a consideration 
of the relative position of some of the related constitutional provisions 
such as the requirement of equal protection and uniform county gov- 
ernment. 

Efforts to treat the words “special,” “private,” “local” and “gen- 
eral” as if each described a fixed legal category are bound to create 
confusion.? In fact, different policies may underlie different consti- 
tutional provisions respecting legislative classification, and hence the 
same statute may be a “special” act with reference to the policy be- 
hind one constitutional provision and a “general” act in light of the 
policy embodied in another constitutional provision.’® It is true that 
the law is complicated by, a number of arbitrary doctrines, now ap- 
parently firmly established without regard to any satisfying explana- 
tion in constitutional policy; but in those phases of the question in 
which the law is not yet rigidly frozen, a consideration of the pur- 
pose and policy underlying the particular constitutional provision 





°For a full discussion of such words as “special,” “private,” “local,” “gen- 
eral” and “public,” in their proper place in this connection see Binney, Distinction 
Between General, Local, Special Legislation (1893) 32 Am. L. Reg. 721. 

* The word “general” in Wis. Const. Art. VII, §21, providing that no general 
law shall be in force until published, has been regarded by the court as mean- 
ing “public” act, so that a law may be “special or local” under Art. IV, §18 and 
nevertheless general under the publication section. Yellow River Improvement 
Co. v. Arnold, 46 Wis. 44, 49 N. W. 971 (1879). 

Hamman v. Levitan, 200 Wis. 271, 228 N.W. 140 (1929), and Monka v. 
Conservation Commission, 202 Wis. 39, 231 N.W. 273 (1930), illustrate that it 
is unsafe to conclude too readily that an act applying to a particular named lo- 
cality is a “local act” under the “title” section (Art. IV, §18). The earlier case 
assumed without adequate consideration that an act to create a wild-life refuge on 
the Horicon marsh was a local act; the act was sustained, since the title was 
deemed adequately specific. The Monka case pointed out that the assumption was 
incorrect, and held that a statute regulating fishing in Lake Michigan is “not local 
within the meaning of sec. 18, art. IV Const.” Fish and game laws are of interest 
to the entire state although they must, of necessity, operate in particular areas. 
Thus, a law regulating activities on the campus of the state university in the 
City of Madison would be an example of an act, apparently local, but not local 
under Art. IV, $18. 
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invoked will lead to more enlightening briefs and sounder decisions.4 
For this reason, an attempt to determine what is meant by “special or 
private” in Section 31, Article IV should be predicated upon an 
observation of the conditions sought to be corrected by the amend- 
ments which added such restrictions to the constitution. ' 

The amendment of 1871 created Section 31, of Article IV as it 
now stands except that special or private laws were not then prohibited 
for the granting or amending of city charters. The object of the 
1871 amendment was to cut down the disproportionate number of 
special laws which tended to divert legislative attention from matters 
of public concern, created an unnecessary diversity in the law, and 
resulted in legislative favors to private interests.!? 

Between 1872 and 1889 the volume of special legislation for grant- 
ing and amending city charters attained proportions greater than 
the entire volume of such legislation prior to the amendment of 1871. 
In 1889 the legislature enacted a general city charter law and in 
the same session proposed an amendment to subdivision 9, Section 
31, Article IV of the constitution to prohibit the enactment of special 
or private laws “for incorporating any city or to amend the charter 
thereof.” It is apparent from a perusal of the sessions laws in the 
years prior to 1892 that the policy behind this amendment had little 
or nothing to do with the special privilege evil.1* Therefore, the 





“ “We must remember the purposes for which the constitutional amendments 
were adopted and construe them... in the light of these purposes and the 
evils it was sought to remedy.” Minnesota v. Brown, 97 Minn. 402, 106 N.W. 
477, 5 L.R.A. (N.S.) 327 (1906). Had this attitude dominated the Wisconsin 
decisions a more intelligible pattern of law would have emerged. 

““For years the statute books had been incumbered with multitudinous acts 
of the several kinds prohibited, vicious not only in quantity but in quality. In 
some of the instances prohibited, they meddled in purely private matters.” The 
amendment of 1871 was passed in order “to confine legislation to its legitimate 
objects, . . . to substitute general for special enactments and to restore order 
and uniformity. .. .” Kimball v. Town of Rosendale, 42 Wis. 407, 415 (1877). 
See Cole and Marcus, Special and Local Legislation (1935) 24 Ky. L. J. 351, 354. 
In 1871 the Wisconsin Legislature enacted 502 private and local laws as compared 
with 169 general laws. The following year, after the amendment became effective, 
the proportion had changed to 141 private and local laws to 188 general laws. 
Significantly, Laws, of 1872, c. 144 and c. 146 were comprehensive general corpor- 
ation laws, the first such laws in Wisconsin. 

“A typical special law prior to the amendment of 1871 authorized “said 
incorporators . . . to receive and collect from the owners of all lumber, logs, and 
timber passing over such slide” certain specified tolls for maintaining a dam in 
the Little Wolf River. P. and L. Laws of 1870, c. 270. 

The laws which filled the thirty special volumes of “City Charters and Their 
Amendments,” leading up to and provoking the constitutional amendment of 
1892, were typified by the fifty pages of provisions for the incorporation of the 
city of Juneau. Laws of 1887, Vol. II, c. 58. While there was nothing objectionable 
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problem of invalid classification of cities under this restriction is not, 
and should not be the same as the tests to determine whether a classi- 
fication denies equal protection of the laws, or constitutes a special 
or private law granting corporate privileges. While this should be 
obvious, it becomes obscured in the opinions which commonly state 
the rules of valid classification in the same language without regard 
for which provision of the constitution is invoked.1* However, closer 
analysis reveals that the Wisconsin court applies these tests of classi- 
fication with some variation, out of conscious or unconscious consid- 
eration of the various policies involved. 


RULES OF CLASSIFICATION 


The general rule—if any premise so full of weasel words can be 
called a rule—is that a law is special if it is limited in its applica- 
tion to less than all of a reasonably definable class. More specifically, 
in Johnson v. Milwaukee,* four tests were suggested by the applica- 
tion of which the reasonableness of a classification might be determ- 
ined: (1) Classification must be based upon substantial distinctions ; 
(2) classification must be germane to the purpose of the law; (3) 
classification must not be based upon existing circumstances only; 
(4) legislation must apply equally to each member of the class. 
The second and third tests seem basic, and have been most often 
invoked by the courts. If the germane to the purposed requirement 
is complied with, there will be no difficulty with the substantial dis- 
tinction test. If legislation does not apply to all within a class, fur- 
ther classification has been created which must in turn be subjected 





about any one such act the cumulative effect was an unintelligible maze of 
municipal law and a lot of wasted motion which interfered with the proper 
functioning of the legislature. 

“The purpose of this constitutional provision was to repress the flood of 
special legislation and to secure a measure of uniformity instead of almost infinite 
diversity in the fundamental laws governing municipal corporations.” Adams v. 
Beloit, 105 Wis. 363, 81 N.W. 869 (1900). State ex rel. Keenan v. Milwaukee Co., 
25 Wis. 339 (1870) attributes a similar purpose to Wis. Const. Art. IV, §23 re- 
quiring a uniform system of county government. 

“Julien v. Model Bldg. and Loan & Investment Assn., 116 Wis. 79, 86, 92 
N.W. 561, 563 (1902) states that the legislative discretion to classify is “sub- 
stantially” the same under the Fourteenth Amendment of the federal Constitution 
as under the state constitutional provision prohibiting special legislation. Maercker 
v. Milwaukee, 151 Wis. 324, 329, 139 N.W. 199, 201 (1912), also a case in which 
the question is equal protection, cites special legislation cases and states the 
Tules of classification laid down in those cases. 

“88 Wis. 383, 60 N.W. 270 (1894). 
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to tests (2) and (3).%* Therefore, it is the Wisconsin court’s apphi- 
cation of the “germane to the purpose” and “existing circumstances” 
(or closed class) tests which must be examined. 


A. Constitutional Classes 


The Johnson case itself demonstrated that not every classification 
is subject to the scrutiny of these tests when challenged as a violation 
of Article IV, Section 31. The court there sustained a statute which 
authorized specially chartered cities having a population of 3000 or 
more to issue bonds for the construction of sewers, purchase of 
lands for public parks, and permanent street improvements. It 
appears at once that the distinction between cities under special 
charter and those under general charter law creates a closed class 
since no more specially chartered cities can be created under the 
constitution; furthermore, such classification has no apparent rela- 
tion to the purpose of the legislation.17 The court took the position 
that the constitutional amendment itself created this classification 
by prohibiting more special charters and not abolishing the old; 
consequently legislation which applies to specially chartered cities 
only, is valid although the basis of the distinction has nothing to 
do with the legislation. As an original proposition that position 
might be questioned.’* If this case is still law,’® the city of Mil- 
waukee can today escape any question of valid classification if an act 
pertaining to it is cast in the form of legislation for specially char- 





*The requirement that the laws apply equally to each member of the class 
does not, of course, mean that each member of the class must be equally affected. 
It is sufficient if the terms of the statute are available or applicable to each mem- 
ber of the class on the same terms. See Adams v. Beloit, 105 Wis. 363, 81 N.W. 
869 (1900), sustaining a statute authorizing any city under special charter 
to adopt any provision of the general city charter law. This result is in complete 
accord with the general objective of the constitutional amendment to attain a 
greater degree of uniformity in municipal government. 

* A justification for this classification in Laws of 1893, c. 311 might well be 
found in the fact that Laws of 1889, c. 326, §133 gave cities under general charter 
similar though not identical powers; but the court did not deem it necessary to 
find any justification along this line. 

*A plausible position would be that the constitution contemplated specially 
incorporated cities as a class for the purpose of doing away with their ex- 
ceptional position but for that purpose only. See Fitzgerald v. New Brunswick, 
47 N.J.L. 479, 484 (1885). 

*It was again held that all cities in the state operating under special charter 
comprise a constitutional class in Shintgen v. La Crosse, 117 Wis. 158, 94 N.W. 
84 (1903); but cf. Fed. Paving Corp. v. Prudisch, 235 Wis. 527, 536, 293 N.W. 
156, 160 (1940) in which the court went to the trouble of pointing out that 
the assumption in the Schintgen case that the law classified special charter cities 
was wrong. 
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tered cities.” Ordinarily, the same purpose is accomplished by legis- 
lating for first class cities, but such legislation might be subject to 
the “germane to the purpose”’ test. 


Similarly, the court has held that cities, towns, and villages have 
been classified by the constitution itself so that legislation for villages 
need not apply to cities of the same population although the dis- 
tinction between cities and villages is totally unrelated to the legisla- 
tion involved. 


B. Germane to the Purpose Test 


Subject to these rather special qualifications, when is a statute 
“special or private” within the ban of Article IV, Section 31, be- 
cause the classification is not germane to the purpose of the act? 

It is at this point that it is particularly important to note under 
which provision of the constitution the statute is being challenged and 
whether the classification is one of cities, counties, or persons. It ap- 
pears to be of further importance whether the challenged statute has 
itself created a class for the purpose of the particular law, or merely 
applies to one or more classes of cities defined by existing general 
laws.” 

To be more specific, an unequivocal application of the “germane to 
the purpose” test to a statute limited in application by its terms to 
cities in one or more of the four statutory population classes in 





* Laws of 1921, c. 242 repealed all charters of cities incorporated under spe- 
cial act except that of the city of Milwaukee. This statute was sustained under 
Art. IV, §32 as “general” since it did not affirmatively affect the charter of Mil- 
waukee. Zweifel v. Milwaukee, 185 Wis. 625, 201 N.W. 385 (1925). Such rea- 
soning is irreconcilable with State ex rel. Town of La Valle v. Board of Super- 
visors, 62 Wis. 376, 22 N.W. 572 (1885) which held void a statute providing for 
county aid in the construction of bridges, but excluding Grant County. Had the 
court in the Zweifel case taken a more realistic approach it would have sus- 
tained the classification as one reasonably called for in view of the facts, it being 
impracticable at that time to revoke the charter of the City of Milwaukee and 
perfectly feasible to do so for other specially incorporated cities. The powers 
granted cities under general charter law did not adequately provide for special 
problems of government in Milwaukee; at least the legislature could so find. 

™ Barth v. Village of Shorewood, 229 Wis. 151, 282 N.W. 89 (1938). The 
rationale for this position is that because the constitution prohibits special legisla- 
tion for granting charters to “cities, villages, or towns,” the amendment itself 
has separated or classified the three forms of municipal organization. The argu- 
ment would as readily apply to justify different treatment of towns as it does to 
justify different treatment of villages. 

™ See State ex rel. Risch v. Trustees, 121 Wis. 44, 55, 98 N.W. 954, 957 (1904). 
“The creation of a class on legitimate lines for general legislation is one thing; 
the creation of a class for the purposes of a special enactment . . . quite another 
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Wisconsin would require some reasonable relation between popula- 
tion and the purpose of the particular statute.2 That, in fact, 
at one time appeared to be the rule in Wisconsin.** That is the rule 
today where population classification is challenged under the equal 
protection clause and in all other cases except those in which a 
statute is challenged as special legislation amending city charters. 


But Wisconsin Central Railroad Company v. Superior sustained 
a statute modifying charters of second class cities in a respect ad- 
mittedly unrelated to the population distinction.2* This case clearly 
held that laws relating to city government may single out any of the 
established population classes although no reason exists for so legis- 
lating for that class which does not exist in respect to any or all of 
the other classes.27 In view of the setting of the amendment pro- 
hibiting special legislation for amending city charters, this attitude is 
justifiable. As already noted, the same legislature that proposed the 
amendment enacted a general city charter law which divided the 
cities of the state, then existing or to be created, into three popula- 
tion classes “for the exercise of the corporate powers herein men- 
tioned.””8 This legislation, being the first general city charter law, 
appears to inaugurate or lay the ground work for the type of city 
legislation to be required by the proposed amendment. It is reason- 
able to suppose therefore, that the amendment was not designed 
to prohibit or restrict legislation for any one of such classes, or simi- 





* Wis. Stat. (1939) §62.05 divides cities into four classes “for administration 
and the exercise of corporate powers:” 

(1) Cities of 150,000 population or over, first class; 

(2) Cities of 39,000 and less than 150,000, second class; 

(3) Cities of 10,000 and less than 39,000, third class; 

(4) Cities of less than 10,000, fourth class. 

“See Smith v. Burlington, 129 Wis. 336, 341, 109 N.W. 79, 81 (1906) ; dictum 
criticized in Wisconsin Cent. R. R. v. Superior, 152 Wis. 464, 140 N.W. 79 (1913). 

*In violation of Wis. Const., Art. IV, $31 (9). 

*152 Wis. 464, 140 N.W. 79 (1913); Wis. Laws of 1911, c. 575 removed all 
exemptions from property subject to special assessments in cities in the second 
class. At the time, there was an exemption of one half the cost over $3.00 per 
square yard of street improvement in front of the property in first class cities and 
full exemption above $3.00 in third class cities. In view of the limitations in both’ 
more and less populous cities, it would be hard to contend that the removal of 
the limitation in second class cities only, bore a reasonable relation to the popu- 
lation distinction. 

*The Superior case has never been limited or overruled. In no case has 
legislation relating to municipal charters for one of the four defined classes of 
cities been held a violation of Art IV, §31 (9). The case was reviewed with ap- 
proval in Federal Paving Corp. v. Prudisch, 235 Wis. 527, 534, 293 N.W. 156, 
159 (1940). 

*™ Laws of 1889, c. 326, §1. 
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larly formed classes, if the legislation related to municipal govern- 
ment. 

Relation of equal protection clause—However, the joker lies 
in the determination of whether a statute relates to municipal govern- 
ment. Christoph v. Chilton held void an act which authorized de- 
tachment from fourth class cities of agricultural lands contiguous to 
their boundaries.2® The majority of the court viewed the statute as 
classification between owners of such lands in fourth class cities and 
owners of lands in more populous cities; and finding no reasonable 
relation between the grounds of distinction and the purpose of the 
statute, the court held the act invalid as a denial of equal pro- 
tection of the laws.°° By insisting that the statute was not to be re- 
garded as modifying the charters of fourth class cities, the majority 
apparently intended lip service to the Superior case doctrine. This 
is more apparent in view of the position of the three dissenting 
justices, that the act was one affecting charters of fourth class cities, 
“which fact alone would settle the validity of a law relating to city 
government.” 

The statute involved in the Superior case could just as readily have 
been treated as a statute discriminating between property owners 
in second class cities and property owners in first and third class 
cities. This approach probably would have invalidated the statute as 
a denial of equal protection. There are some statutes as in the Su- 
perior or Chilton cases which permit of attack from either approach.*? 





* 205 Wis. 418, 237 N.W. 134 (1931); Laws of 1929, c. 353; Wis. Stat. (1929) 
$62.075. 

* Wis. Const. Art. 1, §1; U. S. Const. Amend. XIV, $1. The conclusion that 
there was no reasonable basis for the distinction seems in itself unjustified even 
on the majority’s theory of the case. 

= «|. each class of cities stands distinct and separate, and legislation with 
reference to one is not to be condemned or even tested, with reference to the 
question of whether such legislation applies to cities of any other class... . {when 
the] . . . legislation deals with matters germane to city government.” 205. Wis. 
418, 427, 237 N.W. 134, 138 (1938) (dissenting opinion). 

“Barth v. Village of Shorewood, 229 Wis. 151, 282 N.W. 89 (1938) pre- 
sented another situation in which the result depended upon whether the court 
regarded the statute as creating a distinction between individuals or as amend- 
ing village charters. The statute requires every village having a population of 
5000 or more to have a paid police and fire department and establish a pen- 
sion fund. Members of departments at the time of the taking effect of the law 
were automatically entitled to pension benefits for all past services although no 
payments had been made. As pointed out above, classification between cities and 
villages of the same size does not have to be germane to the purpose of the 
law to comply with Wis. Const. Art. IV, §31. The statute was sustained on that 
theory. But had the Chilton case approach governed, as Justice Fowler thought 
it should, the court would have found a discrimination without reason between 
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The court has given no indication in its opinions when such a statute 
may be attacked on the equal protection basis. The question is of 
importance not only because population classification is generally less 
assailable under the special legislation provision,** but also as a prac- 
tical matter, appeal to the United States Supreme Court from a de- 
cision sustaining a statute may depend upon whether the equal pro- 
tection question is properly involved. 


Since, as already observed, certain of these statutes not only re- 
late to municipal charters but affect the rights of private citizens, 
the question in each particular case boils down to one of standing. 
Has a municipal corporation standing to invoke the equal pro- 
tection clause against the parent state? Or, putting the problem on 
a substantive basis, is a municipal corporation a “person” under the 
Fourteenth Amendment of the federal Constitution? The United 
States Supreme Court has held that the equal protection clause of 
the Fourteenth Amendment cannot be invoked by a municipality 
against the state.** The Wisconsin court seems to have ignored this 
rule in the Chilton case, in which the City of Chilton challenged the 
statute, and inasmuch as the court disposed of the case upon state as 
well as federal constitutional grounds no appeal to the United States 
Supreme Court could be had. In Manitowoc v. Manitowoc Rapids,*® 
the Wisconsin court again ignored the proposition that a munici- 
pality has no standing to raise the equal protection issue, but held 





firemen who had been on the force in municipalities not under the statute and 
those who had been on the force in villages of 5000 and thus a denial of equal 
protection. The majority rightly rejected that argument in this case. It would 
seem that only such firemen as were discriminated against would have standing 
to raise that issue. The village of Shorewood should not be in a position to 
invoke the equal protection clause. 

* When classification is attacked as a denial of equal protection the fact 
that one to whom the statute applies is in a municipality of another size, or under 
a different type of municipal government, is treated by the Wisconsin court as 
in the realm of immaterial distinctions. Seé State ex rel. Milwaukee S. and I. 
Co. v. R. R. Comm., 174 Wis. 458, 183 N.W. 687 (1921); Watts v. Rent-A-Ford 
Co., 205 Wis. 140, 236 N.W. 521, 237 N.W. 276 (1931). Classification by popula- 
tion in laws relating to municipal government .is more likely to bear reasonable 
relation to the purpose. This may account for the court’s willingness to sustain 
acts of the latter variety without an independent inquiry into the relationship 
of the population classification to the purpose of the particular statute. Nutting, 
Special Legislation in Nebraska (1938) 17 Neb. L. B. 332, 340, explains a similar 
tendency on the part of the Nebraska court as a strong application of the “pre- 
sumption of constitutionality” in that type of case (i.e. classifying cities by 
population where the reasons are “obscure”). Cf. Gilder v. Madison, 222 Wis. 58, 
69, 267 N.W. 25, 29 suggesting that the requirement of “equality” of treatment is 
more stringent than the requirement of “uniformity” in Article IV, §32. 
™“ Newark v. New Jersey, 262 U. S. 192, 196 (1922). 

* 231 Wis. 94, 100, 285 N.W. 403, 406 (1939). 
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that equal protection was not denied in that particular situation. The 
proposition, however, was never squarely placed before the court in 
this state. It is therefore not unlikely that if properly presented the 
question will be disposed of as it has been by the United States Su- 
preme Court and other state courts.** 


Aside from the question of a city’s right to raise the equal pro- 
tection issue, another question of standing may distinguish the two 
types of cases. It has been suggested that the equal protection 
clause should be invoked only when the party attacking the statute 
is a person discriminated against by the statute, whereas the special 
legislation section should apply whenever the challenging party is ad- 
versely affected by some feature of the statute, not necessarily the 
discrimination feature.** The Chilton case is out of line with that posi- 
tion also, for, while it was the owners of lands in other cities who 
were denied equal protection, according to the court, the statute 
was not challenged by those land owners, but by the City of Chilton. 


In addition to the above considerations, the fact that a statute 
on its face purports to amend municipal charters may influence the 
court in treating the statute as such, and not as classification of per- 
sons.*® 


Uniform County Government—The constitutional requirement of 
a uniform system of county government, Article IV, Section 23, has 
been treated much like the prohibition of Article IV, Section 31, 
against special legislation, the policy being very similar.*® However, 
in applying the “germane to the purpose” test to statutes classifying 
counties the court seems to require greater reason for the distinction.” 
This may be partly attributable to the lack of any thing resembling 
the four statutory classes of cities in the field of county government. 
The court attempts to justify this construction by the wording of 





See Shelby v. Pensacola, 112 Fla. 584, 151 So. 53 (1933); Ellington Co. v. 
Macon, 177 Ga. 541, 170 S. E. 813 (1933); Albright v. Board of Com’rs of Doug- 
las County, 108 Kan. 184, 194 Pac. 913 (1921); Providence v. Moulton, 52 R. I. 
236, 160 Atl. 75 (1932). 

* Cole and Marcus, Special and Local Legislation (1935), 24 Ky. L. J. 351, 


*See Barth v. Village of Shorewood, 229 Wis. 51, 282 N.W. 89 (1938). 

*State ex rel. Busacher v. Groth, 132 Wis. 283, 286, 112 N.W. 431 (1907). 
““The generally accepted grounds upon which the legislature may classify 
subjects for general legislation are not sufficient when it attempts to classify 
counties within the field related to the system of county government and under 
the mandate of sec. 23, Art. IV.” State ex rel. Melms v. Young, 172 Wis. 197, 202, 
178 N.W. 481, 483 (1920); Village of Whitefish Bay v. Milwaukee County, 224 
Wis. 373, 271 N.W. 516 (1937). 


354 





























May] NOTES AND COMMENTS 407 


Section 23 which requires the legislature to “establish one system of 
town and county government which shall be as nearly uniform 
as practicable.”*2 However, Article IV, Section 32, which requires 
general laws wherever special laws are prohibited, also requires that 
such laws be “uniform in their operation throughout the state.” It 
would seem that under either the county or the city section, once 
the tests of valid classification have been complied with, the require- 
ment of uniformity has been met. As to cities, the attitude of the 
court has, in fact, been that the requirement of uniformity is super- 
flous. Whether justified or not, expressions indicating greater strict- 
ness in county classification should serve as warnings that classifica- 


tion void under the county government section may yet be held lawful 
as between classes of cities. 


For example, the court, in Hjelming v. La Crosse County, held in- 
valid under Article IV, Section 23, an act authorizing counties having 
third class cities in their borders to restore banks of rivers to protect 
the health of inhabitants of such cities.4? “The classification here 
attempted is most unreasonable,” the court said. “What is there 
about cities of the third class, as distinguished from cities of all other 
classes, which gives rise to problems concerning the public health 
which may not arise by reason of the presence of cities of any or 
ali other classes?” It would nevertheless be an unwarranted as- 
sumption to conclude from this holding and language that a statute 
authorizing third class cities to undertake a similar project for a 
similar purpose would be void for invalid classification—unwar- 
ranted not only because the court is more ready to find violations of 
the unform county government provision but also because legisla- 
tion “for one or more of the [statutory] classes [of cities] is quite 
plenary, although no reason can be advanced why the legislation 
should be confined to the class or classes covered.’’** Nevertheless, 
because of the similarity of the problem in the two types of cases, 
some valuable hints as to draftsmanship of acts classifying cities 
can be gained from an examination of the cases under the uniform 
county government provision. Perhaps the most important generali- 
zation that can be gleaned is that too much detail in defining either 





“ Hjemlming v. La Crosse County, 188 Wis. 581, 206 N.W. 885 (1926). 
“Ibid. Laws of 1903, c. 444. 
“State v. Canavan, 155 Wis. 398, 407, 145 N.W. 44, 48 (1914). 
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the class or the subject matter increases the risk of unconstitutional- 
ity.“ 

Factual approach and presumption of constitutionality—Aside 
from the above general propositions, precedent is of little help in 
any case in which the controlling question is whether or not the classi- 
fication is germane to the purpose of the statute. The “germane 
to the purpose” test, at least, is not one which mechanically reveals 
an act as “special” or “general.” After restating the rules of classi- 
fication in State ex rel. Risch v. Trustees, Justice Marshall signifi- 
cantly pointed out that “we still do not have a certain test by which 
the constitutionality of a legislative class may be determined. The 
particular facts of each particular situation must necessarily be con- 
sidered, it being kept in mind that the necessity and propriety for 
classification are primarily legislative questions.”*° The solution 
in each case, then, does not lie in legal concepts. Citation and dis- 
cussion of all the cases in the boeks will prove no more than the 
simple proposition that there must be some rational basis for treat- 
ing this “class” in this manner, as far as the “germane to the pur- 
pose” requirement is concerned. This obviously cannot be a rule of 
thumb capable of mechanical application to each case. Ultimately the 
problem is resolved into the question of what facts in each case are 
sufficiently important to justify exclusion and inclusion.*® 





“Wagner v. Milwaukee County, 112 Wis. 601, 88 N.W. 579 (1902) indicates 
that too much detail related to specific topographical conditions may make a 
classification void under Wis. Const. Art. IV, §23. By Laws of 1899, c. 310, any 
county was authorized to build a viaduct not less than 1000 feet long, 60 feet wide, 
at an average height of 18 feet, and to cost not less than $80,000. Bonds were 
limited to one-fifth of one per-cent of the assessed valuation. In view of all 
those restrictions the court concluded that the statute was designed for a par- 
ticular viaduct in Milwaukee County and held it void. The intended viaduct was 
built under Laws of 1903, c. 444, which applied to every county over 150,000 
population and left out most of the detailed dimensions. The latter act was 
sustained in Bingham v. Board of Supervisors, 127 Wis. 344, 106 N.W. 1071 (1906). 

“121 Wis. 44, 54, 98 N.W. 954, 958 (1904). 

“See Milwaukee County v. City of Milwaukee, 223 Wis. 674, 271 N.W. 
399 (1937). In this case a law was held valid which provided that counties hav- 
ing a population of 500,000 or more furnish hospitalization for contagious disease 
cases. 
The salient fact making it proper to apply such legislation to counties of 
that population only was found by the court to be that counties of dense popu- 
lation are practically one contiguous urban community. The sensible disposition of 
the case was no doubt in part due to a carefully prepared record. Counsel, for 
example, elicted valuable factual testimony in response to such pointed questions 
as: “Do you know of any reason why the system [of municipalities taking care 
of contagious diseases] is not as practicable for Milwaukee County as any 
other county in the state?” 
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Since the constitutional question in these cases rests upon a factual 
basis, this seems a proper field for the presumption of constitution- 
ality. The cases are full of language indicating that such a presump- 
tion is always used in favor of the validity of a statute. However, 
the phrase is loosely used by the Wisconsin court to cover several 
distinct doctrines or at least different phases of the same doctrine. 
This is because a challenge to an act as “special” may involve several 
different types of questions. The question may be: On the facts as 
presented could the legislature reasonably find a basis for the dis- 
tinction? The court has often used the so-called “presumption of 
constitutionality,” perhaps as a makeweight, to answer that question 
in the affirmative.*7 Another form in which the problem may arise 
is whether or not the act can be so construed as not to create an un- 
reasonable class. Here again the court employs what it sometimes 
calls the “presumption of constitutionality” in construing the act to 
conform with the constitution.** 

However, the most fundamental question that can be asked is: 
Do facts exist from which the legislature might find reason for the 
classification? It is in answering the question whether or not the 
necessary constitutional facts exist that there is room for the applica- 
tion of the presumption in the orthodox sense; that is, given fact A 
(the enactment of the statute), fact B (the fact which would make 
the classification reasonable and therefore the act constitutional) will 
be presumed.‘ The Wisconsin court has employed the presumption 
in this manner in another connection. Striking even closer than 
that to our problem, Chief Justice Rosenberry in declaring valid 
a classification of cities, towns and villages having a population of 
5,200 or less as non-code areas, appears to have relied upon the pre- 





““The situation of Milwaukee County is such that uniform system of gov- 
ernment [in this respect] is not practicable, at least it is within the province of 
the legislature to so declare.” Milwaukee County v. City of Milwaukee, 223 Wis. 
674, 678, 271 N.W. 399, 401 (1937). 

The inquiry is whether “in the judgment of the legislature the general sys- 
tem might reasonably have been considered impracticable with reference to the 
particular powers modified.” State ex rel. Busacher v. Groth, 132 Wis. 283, 300, 
112 N.W. 431, 437 (1907). 

The question is “not whether such distinction renders the variance in legis- 
lation wise, but whether any reasonable mind can conceive of a relationship 
between them.” Smith v. Burlington, 129 Wis. 336, 341, 109 N.W. 79, 81 (1906). 

“Bigelow v. West Wis. Ry., 27 Wis. 478 (1871); Johnson v. Milwaukee, 88 
Wis. 383, 60 N.W. 270 (1894); Verges v. Milwaukee County, 116 Wis. 191, 93 
N.W. 44 (1903). 

“See Notes (1936) 49 Harv. L. Rev. 631, (1936) 36 Col. L. Rev. 283. 

” Sullivan v. Dammann, 227 Wis. 72, 277 N.W. 687 (1938); Barth v. Village 
of Shorewood, 229 Wis. 151, 282 N.W. 89 (1938) 
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sumption of constitutionality in the orthodox sense of the phrase; 
“classification made by the legislature is presumed to be valid unless 
the Supreme Court can say that no state of facts can reasonably be 
conceived that would sustain it ... . The court is unable to say that 
the legislature had no conceivable reasonable basis for the classifica- 
tion, hence it must stand.”5! Since this language was used in con- 
nection with a statute held unconstitutional on another ground, and 
since the classification involved was apparently being attacked not 
as special legislation but as a denial of equal protection, it is not 
too readily to be relied upon as committing the court to any clear 
application of the presumption—as a presumption of fact—in special 
legislation cases.5? Furthermore, it is only when the record is barren 
of facts sufficient to sustain the classification that the pure presump- 
tion can be of much importance.** But if properly applied, the pre- 
sumption should require the party attacking as “special,” a statute 
passed by the legislature as general, to produce facts sufficient to show 
that no rational basis for the classification exists. Under that ap- 


proach it would be more difficult to upset statutes as prohibited 
special legislation than if the proponents were under the necessity of 
proving that there is a rational basis for the distinction. 





™State v. Nevau, 237 Wis. 85, 99, 294 N.W. 996, 807 (1941). 

"It would seem that if the presumption were recognized whole-heartedly, 
the court would have held valid the other element of classification in this 
statute, i.c., counties under 30,000 as non code areas. Certainly it is conceivable 
that the legislature could find as a matter of fact that the evils calling for the 
code legislation did not exist in counties under 30,000. If so, such fact should 
be presumed under Chief Justice Rosenberry’s language, and if no evidence was 
introduced to rebut the fact, the classification should have been sustained. How- 
ever,the determination that this county classification is invalid is no more than 
dictum in the Neveau case, the statute being declared void solely on the “delegation 
of legislative power” grounds. 

™ The Nebraska court in Rushart v. Cripen, 99 Neb. 682, 157 N.W. 611 (1916), 
applied the presumption of constitutionality to a statute challenged under a sim- 
ilar constitutional limitation on special legislation. Since the case came up on 
demurrer the record was devoid of facts other than the mere existence of the 
statute, which prohibited the licensing of saloons within two and one-half miles 
of any United States military post. The court sustained the statute saying, “The 
presumption that exceptions to general provisions are justified by facts within 
the knowledge of the law makers can only be overthrown by pleading and proof 
te the contrary, unless an unreasonable or arbitrary classification appears on 
the face of the act or is disclosed by facts of which the court may take judicial 
notice.” But see, Horack, Special Legislation (1937) 12 Ind. L. J. 109. Horack 
suggests that instead of a presumption of constitutionality there is a suspicion 
to the contrary in Indiana due to early legislative efforts to evade the constitu- 
tional restrictions under the guise of classification. 
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C. Rule Against Closed Class 


The foregoing discussion is not wholly applicable to those statutes 
which are challenged under the second of the two important tests 
of classification: A class must not be based upon existing circum- 
stances only. The essence of this requirement is that a class must be 
open ; that is, it must permit additions or subtractions as circumstances 
change. A statute clearly falling within the condemnation of this 
ruie would be one applicable to all cities of 150,000 or over by the 
census of 1940. Cities attaining that population after 1940 would 
be excluded from the class by its very terms. Cities having that popu- 
lation in 1940 but falling below that mark subsequently would not 
drop out of the class. It is that type of legislation attempting to 
single out a particular city under the guise of classification that 
brought the “closed class” test forth. 


Test applied to curative acts—If the test were mechanically ap- 
plied it would seem to invalidate any curative act for cities, since such 
acts are by definition designed to give effect to past acts or trans- 
actions which are ineffective for failure to comply with some techni- 
cal requirement of the law. This attitude loses sight of the original 
basis of the test as merely an aid in determining the ultimate issue of 
reasonableness.™* 


Whether rightly or wrongly, the Wisconsin court has crystal- 
lized the rule that a class which does not permit of new additions is 
ipso facto invalid. At least in the field of curative acts for cities, 


“Some courts place the rule against a closed class in its proper perspective 
and consequently state that the rule is “classification must not be based upon 
existing circumstances except where the object of the law is itself a temporary one.” 
(Italics supplied.) Minnesota v. Brown, 97 Minn. 402, 106 N.W. 477, 5 L.R.A. 
(N.S.) 327 (1906); Iowa Rr. Land Co. v. Soper, 39 Iowa 112 (1870); Baker v. 
Seattle, 2 Wash. 576, 27 Pac. 462 (1891). The exception, if one must put the 
proposition in the form of a rule and exception, ought to be “except where 
classification based upon existing circumstances is related to the purpose of the 
law.” So phrased, this requirement would merge with the “germane to the 
purpose” requirement, which is as it should be. If classification based upon 
existing circumstances is related to the legitimate purpose of the law there should 
be nothing inherently wrong with the classification’s being closed. An example 
of a closed class for a legitimate reason, not recognized by the court, was c. 
329, Laws of 1923, which provided that school districts which consolidated with- 
out a vote of the electors be restored to their former legal status unless a 
majority of electors vote in favor of consolidation at “The regular annual school 
meeting following the taking effect of the act or at a special election within 60 
days of that date.” It was certainly reasonable that the legislature require that 
the legal status of the units be settled in a definite period rather than remaining 
in a state of flux indefinitely. Yet the act was held void as in violation of Wis. 
Const. Art. IV, §18, under the “closed class bogy.” State v. Nyberg, 183 Wis. 
215, 191 N.W. 724. 
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then, no room is left for the showing of facts justifying the reason- 
ableness of such classification in particular cases.*> Since the Supreme 
Court has made it plain, however, that not all curative acts relating to 
municipalities are void,®* it is important to examine the cases to de- 
termine just what factors make such statutes special. It is clear that 
a curative act, applying to all cities, and not limited in its scope to 
situations having occurred prior to the statute is valid; such an act 
in no wise involves a “closed class.”°" It is equally clear that a cura- 
tive act, applicable to less than all cities, and limited in scope to situ- 
ations already having occurred at the time of the enactment,®® or 
limited in operation for a short period in the future,®® is invalid 
as a special law contravening Article IV, Section 31. This leaves 
questions regarding curative statutes which have only one or the 
other of the above limitations. A statute may be limited to past 
facts but apply to all cities; or may be limited to a particular popu- 
lation class of cities but be applicable both to past and future circum- 
stances. 


The dogma purportedly applied in all of these cases is the un- 
compromising declaration of Boyd v. Milwaukee, that “classification 





“The court practically closed the door to a reconsideration of its mechanical 
rule in Federal Paving Corp. v. Prudisch, 235 Wis. 527, 537, 293 N.W. 156, 160 
(1940): “This we are not inclined to do, although as an original proposition 
there is much to be said for the contention that having created a proper classi- 
fication of cities, curative acts applicable to a class or classes should not be 
treated as creating a subclassification or a fortiori a closed class.” 

“ Cawker v. Central B. P. C., 140 Wis. 25, 29, 121 N.W. 888, 889 (1909). 

* State v. Thiesen, 232 Wis. 126, 286 N.W. 561 (1939). An example of such a 
statute, untested in the courts but apparently unassailable on this ground, is Laws 
of 1939, c. 257, Wis. Stat. (1939) §75.56, providing for the reassessment of 
void special assessments in any city the statute operating prospectively as well 
as retroactively. 

“ Cawker v. Central B.P.C., 140 Wis. 25, 121 N.W. 888 (1909) held void 
chapter 677, Laws of 1907, designed to validate certain contracts “heretofore” 
entered into by any city of the first class. Neacy v. Drew, 176 Wis. 348, 187 N.W. 
218 (1922) held unconstitutional chapter 10, Laws of 1920, which validated 
certain contracts declared invalid prior to May 1, 1920 and entered into prior 
to Sept. 23, 1916, by any city of the first class. White Construction Company v. 
City of Beloit, 189 Wis. 5, 206 N.W. 908 (1926) held unconstitutional Chapter 332, 
Laws of 1923, which was enacted to validate certain contracts “heretofore” made 
by third class cities. Federal Paving Corp. v. Prudisch, 235 Wis. 527, 203 N. W. 
156 (1940) similarly disposed of Wis. Stat. (1939) §62.215 which (as interpreted 
by the court) authorized any city except first class cities under special charter 
to pay for improvements received prior to January 1, 1939 under contracts which 
shall have been or shall hereafter be declared void. But cf. Town of Winne- 
conne v. Village of Winneconne, 111 Wis. 13, 86 N.W. 590 (1901). 

” Burnham v. Milwaukee, 98 Wis. 128, 73 N.W. 1018 (1897). Laws of 1897, 
¢. 380, applicable to any city of the first class was by its terms in effect only 
during the year 1897 and therefore void. 
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must not be based upon existing circumstances only.”® Reluctance 
to overrule Boyd v. Milwaukee, a case indefensible in its misappli- 
cation of this questionable doctrine, is the source of much of the un- 
certainty in the cases. The statute contested in that case applied to first 
and second class cities and provided that “no special assessment 
shall be held invalid for the reason that the contract which has 
heretofore or may hereafter be let contains . . . . a guarantee to keep 
the work done in good order. . . . ”®! The court held that insofar 
as it purported to legalize past assessments the statute violated the 
rule that classification must not be based upon existing circumstances 
only. It should be apparent that even assuming categorically the rule 
as stated, the court misapplied the rule to the statute involved. Had 
the words “or may hereafter be let” been omitted from the statute the 
decision would be understandable, although still open to question.® 
As it stood, however, the statute applied to first and second class cities 
which in the past or in the future levied special assessments under con- 
tracts which were theretofore or thereafter let. If there was classi- 
fication based solely upon existing circumstances it was the decision of 
the court and not the act of the legislature which created it. By 
holding the statute void insofar as past assessments were concerned, 
and valid as to future assessments, the court apparently drew an ab- 
solute line between past or existing circumstances and future ones. 
If the case is still law, no curative act applicable to a class of cities 
can be successful in its objective to relieve existing hardship. 


In Schintgen v. La Crosse,** the court considered a statute which 
authorized reassessment when original assessments were invalid be- 
cause of (among other reasons) failure properly to adopt provisions 
of the general city charter law, Chapter 62 of the statutes. The 
statute was objected to as void in so far as it pertained to past assess- 
ments. Had the court been willing to overrule the Boyd case, the 
proper answer would have been that since the statute was not 





“Boyd v. Milwaukee, 92 Wis. 456, 465, 66 N.W. 603, 605 (1896). 

“Laws of 1895, c. 238. 

“The statute would then be comparable to those discussed in footnote 54. 
The court in those cases reasons that such a statute creates a closed class since 
the law could never apply to any city not a member of the particular class at the 
time of the enactment. Even this is not altogether accurate. It is conceivable 
that a city which had prior to the statute entered into such a contract would sub- 
sequently, by growth in population become a member of the class subject to the 
Statute. It is no answer to say that such an event is very improbable. If im- 
probability of other cities entering the class would make a statute special, all 
the legislation for cities of the first class would be invalid in this state. 

“117 Wis. 158, 94 N.W. 84 (1903). 
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limited to past facts, its application to past facts was in no sense 
a basis of classification. Instead, the court, while expressing dis- 
approval of the Boyd case, and coming to the opposite result, simply 
distinguished the cases on a distinction tenuous, to say the least. The 
statute in the Schintgen case, it was said, applied by its terms to 
every city in the state operating under special charters; this was 
a well recognized constitutional class. The importance of the dis- 
tinction is difficult to perceive when it is remembered that in the 
Boyd case the statute applied to all cities in the first and second 
classes, also proper classes as far as future assessments were con- 
cerned. If application to past facts rendered an otherwise valid 
classification void in one case, why not in the other ?* 


The statute attacked in State v. Thiesen® provided that “where 
in any municipality water mains have been installed . . . the cost 
of which was in some instances assessed against property owners and 
in other instances paid by the municipality . . . all persons who paid 
any such assessment . . . may be reimbursed.”®* The special legis- 
lation question was not directly considered in the Thiesen case but 
in Federal Paving Corporation v. Pudisch,™ the court sought to dis- 
tinguish the above statute from the statute held invalid in the Pru- 
disch case, which applied only where contracts had been entered into 
prior to January 1, 1939.8 Here, again the most vital distinction, it 
would seem, would be that the statute in the Thiesen case could be 
construed to read “when at any time, now or in the future, water 
mains have been installed etc.” So construed that statute would not 
be limited to past facts. This would again have involved a denial of 
the Boyd case. The Court preferred to distinguish the statutes on 
the basis that the Thiesen case sustained a law applicable to all 
cities, whereas the law before the court, in the Prudisch case, by con- 
struction, applied only to second, third, and fourth class cities. This, 
cuupled with the fact that the court cited the Boyd case with ap- 





“The transparent nature of the distinction seems to be recognized in Federal 
Paving Corp. v. Prudisch, 235 Wis. 527, 536, 293 N.W. 156, 160 (1940), which 
construes the law in the Shintgen case as applying to any city. If this is not a 
rejection of the distinction as without merit, a curative act applicable to all 
cities under special charter would be valid under the Schintgen case. Since Mil- 
waukee is now the only such city, this would be anomalous in view of the hold- 
ing of the Prudisch case that a curative statute, which applies to every city in the 
state except first class cities under special charter (Milwaukee) is void. 

“232 Wis. 126, 286 N.W. 561 (1937). 

“Laws of 1937, c. 319, Wis. Stat. (1939) §66.06 (10) (d). 

* 235 Wis. 527, 293 N.W. 156 (1940). 

“Wis. Stat. (1939) §62.215. 
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proval might indicate that to-day a curative law cannot be valid in 
its retroactive aspects unless applicable to all cities. 

However, Barth v. Shorewood,” not cited by the Prudisch case, 
is authority to the contrary. Although not overruling the Boyd case, 
the court there sustained a statute which amends charters of “villages 
over 5000” so as to require a pension fund for police and fire depart- 
ments and provides that members of such departments “at the time of 
the taking effect of the act” are entitled to pension benefits for prior 
services.” To sustain the statute, the court construed “at the time 
of the taking effect of this act” to mean at any time when a particu- 
lar village comes under the act by attaining that population. This 
would seem to indicate that the crucial factor is whether the act can 
be so construed as to apply prospectively as well as retroactively, cer- 
tainly the only sensible view. 

The other apparently open question is as to the validity of a cura- 
tive statute which authorizes “any city” to pay for improvements 
acquired under an invalid contract “heretofore” entered into. Is 
the limitation to past facts in itself a classification between cities 
which at the time of the enactment had entered into such a con- 
tract and other cities? Or is the limitation to past facts not classifi- 
cation in itself but merely a factor which so limits an otherwise valid 
class as to make it invalid? If the latter, any curative act, even if 
limited to past facts, would be valid if it applied to all cities. Federal 
Paving Corporation v. Prudisch seems to imply that such is the law, 
but perhaps should not be taken at face value on that point.” 

A possible justification for the court’s attitude toward curative acts 
consistent with the object of the constitutional amendment is the pre- 
vention of numeorus enactments for particular local situations. But 
if that is behind these cases, a requirement that curative legislation 
be prospective as well as retroactive would seem to be sufficient with- 
out any special significance being attached to whether the act applies 
to all cities or to a given class of cities. 

Closed class rule in other cases—Although the application of the 
closed class rule in the above cases appears to be pretty mechanical, 





® While valid as to its prospective features, the very nature of a curative 
act is that it corrects some existing evil or hardship. The existence of such a 
condition is the motivating force causing the enactment. 

"Barth v. Village of Shorewood, 229 Wis. 151, 282 N.W. 89 (1938). 

™ Laws of 1937, c. 148, Wis. Stat. (1939) $61.65. The statute was challenged 
as a violation of Wis. Const. Art. IV, §31 (9) which applies to villages as it does to 
Cities. 
*™Note (1941) Wis. L. Rev. 141. 
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an analysis of other types of cases in which statutes have been chal- 
lenged as creating closed classes, and of certain language in some of 
the above cases will reveal that there is some play in the joints. Thus 
the court has said that “ if a statute by its terms applies to all cities, 
the circumstances that there may be no factual situation in some of 
the cities upon which it may operate does not disclose an attempted 
classification good or bad.”"* Such analysis leaves the door open to 
decisions on a basis other than a rigid application of the “closed class” 
test. By viewing detailed or limiting description of subject matter as 
the “factual situation upon which the statute operates” instead of 
as “an existing circumstance upon which classification is based,” 
the court can avoid holding the statute “special”. The acquisition of 
improvements under a void contract entered into prior to a certain | 
date is difficult to distinguish from an assessment, void because of | 
the invalidity of an attempt to adopt a provision of the general char- 

ter law. Yet the former has been viewed as an existing circumstance 

upon which classification is based thereby making the law special ;" | 
and the latter is regarded as simply a “factual situation on which the 
law may operate and therefore it has nothing to do with classifica- 
tion.”75 

The closed class argument has been readily ignored or brushed 
aside by the court when taxation statutes have been challenged as 
special acts violating the constitution.”* Chapter 667, Laws of 1919, 
the Soldiers Cash Bonus Act, imposed a tax on a class of 1918 in- 
comes. If the “closed class” test were applied as automatically as in 
the “curative act for cities” cases, this might have been held a special 
act for the imposition of a tax. However, the court disposed of the 
objection as “without merit.”7" 

Village of Bloomer v. Town of Bloomer also illustrates that the 
existing circumstances test is not a rule of thumb, in cases other than 
curative acts."* In this case the court sustained a statute requiring 
joint maintenance by town and village of bridges across navigable 











"Federal Paving Corp. v. Prudisch, 235 Wis. 527, 536, 293 N.W. 156, 160 
(1940). 

“ Ibid. 

"State v. Thiesen, 232 Wis. 126, 286 N.W. 561 (1937). 

™ Wis. Const. Art. IV, §31(6) prohibits special legislation for assessment or 
collection of taxes or extension of time for the collection thereof. 

™ State ex rel. Atwood v. Johnson, 170 Wis. 218, 175 N.W. 589, (1919). The 
court justifiably took the position that this section was not to be used in that 
manner to limit classification for income tax purposes, but the classification ques- 
tion was also related to equal protection. 
"128 Wis. 297, 107 N.W. 974 (1906). 
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streams.”® To the argument that the class was based upon physi- 
cal circumstances which could not change, the court suggested that 
the existing circumstances doctrine applied only where used to iden- 
tify in the guise of classification or to prevent the statute from having 
any prospective operation. If the statute had been limited to statutes 
“heretofore” construed it would probably have been void.®® The opin- 
ion in the Bloomer case criticized a prior case which assumed that 
classification based upon geographical factors made the statute ipso 
facto “special.’”’®4 

Although cases involving the equal protection issue state that a 
classification “must not be based upon existing circumstances only,”’*®? 
it is clear that this “closed class” test does not automatically make 
classification void under the equal protection clause.** Statutes which 
make a distinction between requirements for the issuance of licenses 
to persons who have been in a particular trade or profession for a 
period prior to a certain date, and persons subsequently applying 
for a license, are common in this and other states.8* The ordinary 
distinction is that the former group is exempt from the examination 
required of the latter. Such statutes are valid where there is any 
reasonable basis for the distinctions, the limitation to past facts not 
being in itself a fatal factor.®5 


CoNCLUSION 


It is clear that there is no neat pattern into which all special 
legislation cases can be fitted. All that has been attempted here is to 
point out an approach to the problem in view of the purpose of the 
particular amendment involved, and certain general attitudes which 





™Laws of 1899, c. 284. 

See State ex rel. Johnson v. County Board, 167 Wis. 417, 167 N.W. 822 
(1918). 

= Battles v. Doll, 113 Wis. 357, 89 N.W. 187 (1902). 

“State v. Levitan, 190 Wis. 646, 210 N. W. 111, 48 A. L. R. 434 (1926); 
State v. Watertown, 226 Wis. 215, 276 N.W. 311 (1937). 

*Sammarco v. Boysa, 193 Wis. 642, 215 N.W. 446, 55 A.L.R. 376 (1927). 

“Wis. Stat. (1939) §147.23 (5) “The board shall grant without examination 
a license to practice chiropractic in this state to any person who was on Feb- 
tuary 1, 1925, a reputable practitioner. . . .” §152.02 (1) “One who was engaged 
in the lawful practice of dentistry in this state on January 1, 1939, may continue 
if he has annually registered. No other person shall practice dentistry in this state 
unless he is licensed. . . .” See also §152.02 (c), pharmacists; §154.02, chiropadists ; 
§156.05, embalmers; $101.40 (7) (a), painters; $147.17, osteopaths; §153.04, op- 
tometrists. 

Watson v. Maryland, 218 U. S. 173 (1910); cf. State v. Whyte, 177 Wis. 
$41, 188 N.W. 607, 23 A.L.R. 67 (1922). 
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have marked the courts’ disposition of these cases. If anything is 
implicit in the cases it is that careful draftsmanship can avoid much 
of the risk that statutes will be held void as special legislation. These 


specific pointers should be helpful in that respect : 


1. Classification of cities, where possible, should refer to exist- 
ing statutory classes based upon population. 

2. Such statutes should not contain minute, detailed description 
of the subject matter. 

3. Other classifications may be strengthened if the factual justi- 
fication therefor is set forth in the statute itself. 

4. Classification should be “open” ; curative acts for cities should 
apply prospectively as well as retrospectively and, to be per- 
fectly in the clear, should apply to all cities.** 


Since this is a field in which the basic problem is one of reason- 
ableness, proper handling of cases demands that emphasis be placed 
upon the facts of the case both in the trial and appellate stage. A 
“Brandeis brief” is of infinitely more value in special legislation 
cases than the traditional brief which digests all the cases in the field. 
This technique, however, may not be applicable to the “curative act 
for cities” category where the law has so crystallized as to preclude 
a consideration of each case on its facts. Proponents of statutes which 
are attacked as special legislation should urge a genuine applica- 
tion of the presumption of constitutionality to bolster their factual 
showing. 

The value of the prohibition of special laws for amending city 
charters is open to much question. It is probable that the general 
city charter laws—which preceded the constitutional amendment in 





™ Bill 91 S, before the legislature at the time of this writing, repeals Wis. Stat. 
(1939) §62.215, the curative act declared invalid in the Prudisch case, and pro- 
poses to enact §66.295 in its stead. The text of this bill reads: “Whenever any 
city of whatever class, however incorporated, shall have received or shall here- 
after receive and shall have enjoyed or shall be enjoying any benefits or im- 
provements furnished under any contract which shall have been heretofore or 
shall hereafter be declared as imposing no legal obligation on any such city and 
which contract was or shall be entered into in good faith and was or shall be 
fully performed .. . such city . . . may pay to the person furnishing such bene- 
fits ... the fair and reasonable value... .” 

If enacted, this statute is clearly within the requirement for general legislation 
on the subject; and, the City of Wauwatosa willing, Federal Paving Corporation 
may finally receive compensation after three trips to the Supreme Court and 
two legislative enactments. However, also pending in the present legislature is 
bill 57 A, which if it is enacted will void the special assessments made under the 
above type of contract and for all practical purposes nullify the effect of bill 91S. 
But quaere whether or not the city could re-assess under §75.56 providing for 
ey of void special assessments, thus taking the wind out of the sails of 
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point of time—have had more to do with the increased uniformity 
in municipal law than the amendment itself. The fact that the legis- 
lature voluntarily revoked all special charters except that of the 
City of Milwaukee illustrates that a constitutional mandate is not 
necessary to attain a desired degree of uniformity. On the nega- 
tive side of the score sheet we find that statutes have repeatedly been 
declared unconstitutional on what may be called technicalities. It is 
apparent that any of the statutes declared void because applying only 
to the City of Milwaukee could have been—and many were—re- 
drafted so as to conform to rather formal requirements. The risk 
that almost any statute dealing with less than all muncipalities will 
be subjected to unnecessary litigation to determine its validity out- 
weighs any supposed benefit of the constitutional restrictions. If 
the flood of special legislation for amending city charters once 
called for this control, the flood has now certainly subsided. Other 
restrictions on special and private legislation which prevent special 
and private privilege and favor from the legislature need not be 
lifted. But certainly the “cities” provision has none of that flavor. 
Marvin E. KLiTSNER 


Torts—LIABILITY OF VENDOR OF Liguor IN CiviL AcTION— 
The case of Seibel v. Leach! presented the question of the liability 
of a tavern keeper for injury to a third person resulting from the 
intoxication of one to whom liquor had been sold.? The purpose of 
the writer in this note is to examine only the problem of the statu- 
tory liability in Wisconsin of a vendor of liquor in a civil action, which 
necessitates a consideration of Sections 176.30 (1)® and 176.35.4 The 





7233 Wis. 66, 288 N.W. 774 (1939). 

*See Campbell, Work of the Wisconsin Supreme Court: Torts, (1941) Wis. 
L. Rev. 110, on the question of civil liability at common law. 

* Wis. Stat. (1939) §176.30 (1) Sale to minor or intoxicated person; penalty. 

“Any keeper of any place of any name whatsoever for the sale of any in- 
toxicating liquors who shall sell, vend or in any way deal or traffic in, or for the 
purpose of evading any law of this state relating to the sale of liquors, give away 
any such liquors in any quantity whatsoever to or with a minor, or to any per- 
son intoxicated or bordering on a state of intoxication, and any person whatever 
who shall procure for, or sell, or give away, to any minor, whether upon the 
written order of the parents or guardian of such minor or in any other manner 
whatsoever, or to any intoxicated person, any such liquors shall be punished by a 
fine of not less than one hundred dollars nor more than five hundred dollars, or 
by imprisonment in the county jail or house of correction not to exceed sixty 
days, or by both such fine and imprisonment.” 

“Wis. Stat. (1939) §176.35 Action for injury by unlawful sale. 

“Any person or persons who shall be injured in person, property or means 
of support by, or in consequence of, the intoxication of any minor or habitual 
drunkard shall have a right of action jointly or severally in his, or her, or their 
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former section is a penal statute which prohibits the sale or gift of 
intoxicating liquors to a minor, an intoxicated person, or to any per- 
son “bordering on a state of intoxication”; a penalty is prescribed 
for its violation. The latter section, however, is a limited civil damage 
act, not a criminal statute. It creates a right of action in any person 
“who shall be injured in person, property, or means of support by, 
or in consequence of, the intoxication of any minor or habitual 
drunkard” against any person who has been notified in writing by 
“the husband, wife, parents, relatives, guardian, or persons having 
the care or custody of such minor or habitual drunkard, not to sell 
or give intoxicating liquors to him,” for all damages caused by his in- 
toxication as a result of the unlawful sale or gift. The imposition of 
statutory liability upon the vendor of liquor in the Seibel case could 
only be predicated upon his violation of Section 176.30 (1). Section 
176.35 was not applicable since the plaintiff did not allege that the 
intoxicated person was either a minor or an habitual drunkard or that 
the tavern keeper had been notified in writing not to sell intoxicants 
to said person. 

The facts of the Seibel case are simple. Defendant Leach was 
sold intoxicants by defendant Landerman at the latter’s tavern and 
became extremely intoxicated. He started a five-mile drive back to 
town and within a mile and a half from the tavern crashed into the 
rear of the plaintiff’s automobile, causing the plaintiff to suffer 
personal injuries and property damage. Although the sale of the 
liquor to Leach was a violation of the penal statute, the Wisconsin 
court held that Landerman was not liable for the damages sustained 
by the plaintiff since that statute does not expressly impose civil 
liability. 

A case cited by the court as controlling in the Seibel case is 
Demge v. Feierstein,> in which the widow of the deceased brought 
an action against the proprietors of a tavern, seeking to recover dam- 


o 





name against any person or persons who have been notified or requested in 
writing, by the officers authorized by law to forbid the sale or giving away of 
intoxicating liquors to such minor or habitual drunkard, or by the husband, wife, 
parents, relatives, guardian, or persons having the care or custody of such minor or 
habitual drunkard, not to sell or give intoxicating liquors to him, and who, not- 
withstanding such notice or request, shall knowingly sell or give away intoxicat- 
ing liquors, thereby causing the intoxication of such minor or drunkard; and the 
person so selling or giving away such liquors or drinks shall be liable for all 
damages resulting therefrom. A married woman shall have the same right to 
bring such suit and to control the same as a feme sole, and all damages so re- 
covered shall belong to her and her separate property.” 

*222 Wis. 199, 268 N.W. 210 (1936). 
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ages for the unlawful sale of intoxicating liquors to her deceased 
husband. The plaintiff alleged that she discovered her husband in an 
intoxicated condition in a tavern and requested the bartender not to 
sell or give him any more liquor; that deceased was then intoxicated 
to the knowledge of the defendants ; that the defendants continued to 
sell or furnish intoxicating liquors to deceased, who became so in- 
toxicated as to operate his automobile in such a careless manner as 
to sustain serious injuries which eventually resulted in his death. It 
was held that the complaint failed to state a cause of action, and that 
no liability could be based upon Section 176.35 inasmuch as it was not 
alleged that deceased was an habitual drunkard or that defendants 
had been notified in writing by the widow not to sell liquor to the 
deceased. The court said :® 


The contention that civil damages resulting from the violation 

of Section 176.30 may be recovered upon some common law prin- 

ciple cannot be sustained. Section 176.35 completely deals with 

the rights of action against the vendor of liquor by those sus- 

taining damages as a result of intoxication following the sale. 

Although the doctrines enunciated in the two cases are identical, 
the Seibel and Demge cases can be distinguished upon their facts. 
In the latter case the widow of the intoxicated person brought the 
action, whereas in the former case it was an injured third party, a 
complete stranger to the one intoxicated, who commenced the lawsuit. 
This would appear to be a material distinction. The relationship of 
the one harmed to the one intoxicated might well have justified a 
determination of liability in the Seibel case and not in the other. This 
distinction, together with the fact that a wife has been given a cause 
of action by the legislature under a limited civil damage act, pro- 
vided that she meets its conditions, might have warranted the court 
in deciding for the plaintiff in the Seibel case upon a well-settled 
principle of law, namely, that the violation of a criminal statute may 
be the basis for imposing liability in a civil case.* However, such 
distinction was not considered to be important by the court in reaching 
its decisions in the two cases. 

It is of practical significance for practicing attorneys in Wiscon- 
sin to note that counsel for the plaintiff in the Seibel case afforded 
the court a very able and exhaustive presentation in favor of impos- 
ing civil liability, but that it was rejected. The plaintiff contended 





*Id. at 203, 268 N.W. at 212. 
"Restatement, Torts (1934) §§286, 287; Harper, Torts (1933) §78. 
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that the public policy against drunken driving was such that the 
violation of Section 176.30(1), even though it was a penal statute, 
should be construed as constituting negligence per se, giving rise to 
civil liability. That the violation of a criminal statute may be negli- 
gence per se has often been recognized by the Wisconsin court. In 
the case of Mossrud v. Lee,’ involving a penal statute, the court 
said :* 


Such statute having been enacted for the protection of life and 
property, a violation of it, under a very familiar rule, is negli- 
gence per se. 


Counsel then pointed out that the evil of drunken driving could 
best be destroyed at its source, the sale of liquor, by making the ven- 
dor civilly responsible. Apropos of this argument, it is interesting to 
note the following language used by the court in its opinion in Pizzo 
v. Wiemann,’ a civil action for damages caused by selling, in viola- 
tion of a penal statute, to a boy about eleven years of age, a toy pistol, 
which resulted in his death :™ 


The appeal presents for solution this question: In case of an 
article being regarded by the lawmaking power so inherently 
dangerous to human safety that the public welfare requires the 
sale thereof in this state to be prohibited, and the same is by 
written law so dealt with; violations of the statute being made 
criminal and subject to severe punishment, and of a wholesaler 
in this state nevertheless selling such articles to another to be sold, 
or knowing that he will probably offer them for sale, at retail 
herein, and of such articles being so offered, in consequence of 
which one is purchased by a person, who in using it is injured and 
loses his life through the danger the law was designed to prevent, 
does a cause of action thereby accrue . 


Upon a demurrer the complaint was held to state a good cause of 
action. The Wisconsin court in the Seibel case, nevertheless, adhered 
to its decision in the Demge case and definitely committed itself to 
the proposition that there is no civil liability for the violation of Sec- 
tion 176.30(1). 


The denial of recovery, in the absence of a civil damage act im- 





*163 Wis. 229, 157 N.W. 758 (1916). 
*Mossrud v. Lee, 163 Wis. 229, 232, 157 N.W. 758, 759 (1916). 
149 Wis. 235, 134 N.W. 899 (1912). 
* Pizzo v, Wiemann, 149 Wis. 235, 237, 134 N.W. 899, 899 (1912). 














May] NOTES AND COMMENTS 423 


posing liability is in accord with the great weight of authority.!? 
Riden v. Gremm,}* cited in the plaintiff's brief in the Seibel case, is 
the only case that the writer has found in which a court has ruled 
contra upon facts analogous to those in the principal case.'* In both 
cases the plaintiff sought to base civil liability upon the illegality of 
the sale of liquor, but in the Riden case a wife brought the action 
under a statute clearly designed to protect her from the weakness of a 
husband susceptible to the use of liquor. The violation of that statute 
was held to be negligence per se. However, the Wisconsin statute, 
involved in the Seibel case, construed by the Wisconsin court as de- 
signed to safeguard the interests of third parties from injury, might 
very well have been held inapplicable in the Riden case and recovery 
denied by the Tennessee court. 


No court has held a tavern keeper liable in damages for the mere 
sale of liquor when lawful, and only a very few courts have taken 
the position that illegality of sale itself is a sufficient basis for im- 
posing civil liability upon the seller.’® 

The primary reason for its decision in the Seibel case is the reluc- 
tance of the Supreme Court of Wisconsin to enunciate the public 
policy in such cases in view of the so-called Civil Damage Acts or 
Dram Shop Acts which have been enacted by the legislatures in sev- 
eral states.1° The hesitancy of the court is well illustrated by the fol- 





“The common law gives no remedy for the mere sale of liquor to the 
ordinary man, either on the theory that it is a direct wrong or on the ground 
that it is negligence, which imposes a legal liability on the seller for damages 
resulting from his intoxication. When the action is predicated on the fact that the 
sale was unlawful some courts have allowed recovery and others have intimated 
that there is no insuperable objection to recovery. However, comparatively few 
courts have taken this position, and it has not only been declared in actions un- 
der the civil damage acts that such legislation affords remedies unknown to the 
common law, but it has been expressly held in a number of cases that no such 
recovery can be had in the absence of statute.” 15 R.C.L. 426. 

*97 Tenn. 220, 36 S.W. 1097 (1896). 

“See 30 Am. Jur., Intoxicating Liquors, $607 (1940). 

“The majority of the few cases which allowed recovery involved actions 
for injuries to, or the death of, slaves—a slave was not sui juris—following the 
sale of liquor to them in violation of law. Such cases are clearly distinguishable 
a ahs denying recovery in the case of a person sui juris. See 15 R.C.L. 426, 
427 (1917). 

*“To supply the defect of the common law, which affords practically noth- 
ing in the way of remedies for injury or damage caused by intoxication, the 
legislatures of many states have passed statutes giving a right of action in the 
premises. Such statutes are known as ‘civil damage acts.’ The provisions of 
such statutes show some diversity. Typical statutes provide in substance for 
liability on the part of persons selling or giving away intoxicating liquors to any 
person who shall sustain injury or damage to his person, property, or means of 
Support in consequence of or on account of intoxication or the use of intoxicating 
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lowing statement from its opinion in the Seibel case :'7 


Courts may in proper instances apply old rules to newly created 
conditions, but they cannot create new rules for conditions already 


regulated. 


Then, too, the same court pointed out in the Desmge case that “in 
view of the common-law rule, it has been necessary, where opinion 
favored the creation of such a cause of action, to enact civil damage 
laws.” In view of the several states which have provided the plaintiff 
with a statutory cause of action against a tavern keeper, together with 
with the fact that the legislature in Wisconsin has enacted, in section 
176.35, only a very limited civil damage act, the court has left the 
question of liability in cases like the Seibel case to be decided by the 
legislature. The wisdom of such legislation necessitates a determina- 





liguors so sold or given away, or, under some statutes, in consequence of the 
furnishing of liquors. Some statutes authorize a recovery for injuries by any 
intoxicated person, 

Civil damage acts create a new right of action, and afford remedies unknown 
to the common law, to sustain which the plaintiff is not required to establish all 
the elements of an injury actionable at common law. It is enough if the facts 
alleged and proved include all the elements which the statute, upon reasonable 
and fair construction, may be said to prescribe. One thing that must be con- 
stantly borne in mind when considering the civil damage acts is that the right 
and remedy created by the statutes are exclusive; no right of action exists except 
as expressly given by the statutes, and the remedy prescribed cannot be enlarged 
except by further legislative enactment.” 30 Am. Jur., Intoxicating Liquors, §612. 

The following states have civil damage acts broad enough in scope to allow 
recovery in cases like Siebel v. Leach: Ala. Code (1928) §§5673, 5674; Conn. cum. 
Supp. to Gen. Stat. (Jan. Sess. 1931, 1933, 1935) §1088c; Ill. Rev. Stat. (1939) c. 43, 
$135(14) ; Iowa Code (1939) §2055; Kan. Gen. Stat. (1935) §§21-2150—21-2155; 
Me. Laws 1939, c. 26; Mason’s 1940 Cum. Supp. to Mich. Comp. Laws 1929, 
§9209-37 (22); Mason’s 1940 Supp. to Minn. Stat. 1927, Vol. 3, §3200-26; 
Thompson’s N. Y. Laws (1939) Part I, Civil Rights Law, §16; N. Dak. Comp. 
Laws (1913) Vol. II, §10121; Page’s Ohio Gen. Code, Vol. 4, §6203; Okla. Stat. 
(1931) Vol. 1, §2652; Purdon’s Pa. Stat. (1936) tit. 47, §643; R. I. Gen. Laws 
(1938) c. 168, §1; Vt. Laws Spec. Sess. 1934, No. 1, §73; Remington’s Wash. 
Rev. Stat., Vol. 8, §7348. The New York statute is a typical civil damage act, 
providing: “Any person who shall be injured in person, property, means of sup- 
port, or other wise by any intoxicated person, or by reason of the intoxication of 
any person, whether resulting in his death or not, shall have a right of action 
against any person who shall, by unlawful selling to or unlawfully assisting in 
procuring liquor for such intoxicated person, have caused or contributed to such 
intoxication; and in any such action such person shall have a right to recover 
actual and exemplary damages. In case of the death of either party, the action 
or right of action given by this section shall survive to or against his or her ex- 
ecutor or administrator, and the amount so recovered by either wife or child 
shall be his or her sole and separate property. Such action may be brought in any 
court of competent jurisdiction. In any case where parents shall be entitled to 
such damages, either the father or mother may sue alone therefor, but recovery 
by one of such parties shall be a bar to suit brought by the other.” Thompson’s 
N. Y. Laws (1939) Part I, Civil Rights Law, $16. 
* 233 Wis. 66, 68, 288 N.W. 774, 775 (1939). 
222 Wis. 199, 203, 268 N.W. 210, 212 (1936). 
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tion as to the interests deserving the most protection for the good of 
the public—the property interest of a tavern keeper from rather 
stringent liability for violation of the law as against the personal and 
property interests of the public from invasion by intoxicated persons. 
In this state today the interests of the public are not adequately pro- 
tected against the harms caused by persons under the influence of in- 
toxicants. If the law is going to safeguard those interests, the legis- 
lature must enact a civil damage act broad enough in its scope to 
shelter such people as the plaintiff in the Seibel case. 
James K. MANWARING 


TRADE REGULATION—WIscONSIN Loss LEADER STATUTE—De- 
fendant, a “supermarket,” advertised for sale two familiar house- 
hold items at a price representing less than a six percent markup over 
invoice cost. In the trial court, the advertisement was held a viola- 
tion of the loss leader statute, which was declared constitutional.” 


Reversed on appeal without determination of constitutionality— 
the state had not shown a prima facie case of violation by the de- 
fendant. There was no evidence nor was there any basis for raising 
a statutory presumption that the intent or effect of the advertise- 
ment was to harm competitors or induce purchase of other merchan- 
dise.® 

Statutes prohibiting sales below cost may be primarily attributed 
to the unhappy plight of the independent retailer, crushed between 





* Infra note 8. 

? Wis. Stat. (1939) §100.30. The general question of due process versus the 
loss leader statute is not within the scope of this note. 

* Wis. Stat. (1939) §100.30 (3). “Any advertising, offer to sell, or sale of 
any merchandise, either by retailers or wholesalers, at less than cost ... with 
the intent, or effect, of inducing the purchase of other merchandise or of un- 
fairly diverting trade from a competitor or otherwise injuring a competitor .. . 
[is] . . . contrary to ... the policy of this section, where the result of such 
advertising, offer or sale is to tend to deceive any purchaser or prospective pur- 
chaser, or to substantially lessen competition, or to unreasonably restrain trade, 
or to tend to create a monopoly in any line of commerce.” 

“All the evidence there is, aside from the advertising indicates an honest 
effort to anticipate and meet competition and to conserve the capital investment 
of the defendant.” State v. Twentieth Century Market, 236 Wis. 215, 221, 294 
N. W. 873, 876 (1940). But see infra note 19. This quotation considered apart 
from its context perhaps leads to a false inference that the court left a loop-hole 
in the statute in favor of the tradesman quickest to “anticipate competition.” 
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economic depression* and competition of chains’ and supermarkets.* 
A potent weapon in economic warfare between new and old media 
in merchandising has been the “loss leader.””* It is defined as an article 
offered for sale at less than its invoice or replacement cost, plus 
an arbitrary allocation of vendor’s overhead,* the loss to be recouped 





“Of the N. R. A. Codes, 352 contained provisions prohibiting sales below in- 
dividual costs. Lyon, The National Recovery Administration (1935) 580-583, 
585. The statutes are lineal descendants of the code provisions, both deriving from 
the depression. 

*The ratio of chain groceries’ sales to total United States’ sales by grocery 
stores was 45.7% in 1929, 45.0% in 1933, and 38.2% in 1935. The independents’ 
sales ratios showed a corresponding increase. 

Chain combination stores (groceries and meats) had sales ratios of 32.2% in 
1929, 43.7% in 1933, and 39.1% in 1935. Independents’ share of sales declined 
accordingly. 

Chain drugstores’ sales ratios increased from 18.4% in 1929, to 25.1% in 1933, 
to 28.8% for stores with fountains in 1935 and 15.4% for stores without. 1 
Census of American Business: 1935, Retail Distribution (1937) p. 1-24. 

*Supermarkets grew rapidly during the depression period. Characteristics of 
a supermarket are that it commonly locates out of the high rent districts, carries 
all important types of food under one roof, is highly departmentalized with cor- 
responding division of labor, usually operates the grocery department on a self 
service basis and generally provides free parking space. A store doing less than 
$5,000 gross per week should not be called a supermarket unless it has the other 
characteristics. There were between 2000 and 2500 supermarkets at the end of 
pe Twentieth Century Fund, Does Distribution Cost Too Much? (1939) 

"174 chains reporting to the F. T. C. in 1928, operating 8,056 stores and rep- 
resenting 19 out of 26 business categories, stated that they sometimes sold lead- 
ers, other than private brands, at less than net purchase cost. Chains using loss 
leaders did 31% of the total net sales of all chains reporting although numerically 
their stores constituted only 16.8% of the total stores. A generalization by the 
F. T. C. was that loss leaders were being increasingly used by chains in the 
grocery, grocery and meat, and drug lines. See supra note 5. F. T. C., Chain- 
Store Leaders and Loss Leaders (1932) ix, x. See also F. T. C., Chain. Stores: 
Cooperative Grocery Chains (1932) 104, 114. 

_ “Because the allocation of indirect costs is more or less arbitrary, it is ob- 
vious that to speak of the cost of a product or service as something reducible to 
certainty is an impossibility.” Tannenbaum, Cost Under the Unfair Practices 
Acts (9 University of Chicago Studies in Business Administration, No. 2, 1939) 
16, 17. The Wisconsin act provides that cost shall mean invoice or replacement 
cost whichever is lower plus a markup to be 6% of cost to the retailer or 2% 
of cost to the wholesaler in the absence of proof of a lesser cost of doing busi- 
ness. Wis. Stat. (1939) §100.30 (2) (a), (b). 

The flat markup set very low is intended to avoid the difficulties of proving 
vendor’s cost of doing business. Grether, Price Control Under Fair Trade Legis- 
— (1939) 39, 359-370; Tannenbaum, id. at 42-48; Comment (1938) 32 IIL 
sls & caitlin tipines te 98 oie tor as tin ae ke 
466 Or oh Ghat ets 3 In groceries 15.6% for chains, 

3 ers; in combination stores (groceries and meats) 17 5% for 
chains, 19.0% for all others; in drug stores 26.1% for chains and 28 1% for all 
others. Twentieth Century Fund, of. cit. supra note 6, at 138-139. = 
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from added patronage attracted to the rest of seller’s wares. One 
indictment of the sale below cost is that it may deceive buyers into 
thinking that the merchant who employs it sells his other goods at 
similarly low prices.1° Also the small independent can not afford to 





*““The ideal loss leader is a product that is well known, has a wide appeal, 
is easily recognizable because of standardization, and is purchased relatively fre- 
quently by a large fraction of the consumers in a given field.” Grether, op. cit. 
supra note 8, at 203. To this list may be added widely known general price and 
display appeal. F. T. C., Chain-Store Leaders and Loss Leaders (1932) 3; Selig- 
man and Love, Price Cutting and Price Maintenance (1932) 153-6. 

A loss leader then, usually bears a well advertised trade mark or trade 
name. Under the Wisconsin Fair Trade Act, Wis. Stat. (1939) §133.25, the pro- 
ducer or owner of a commodity bearing his trade mark or name may by contract 
fix a minimum resale price binding on all subsequent vendees, who know of the 
fair trade contract. 

The loss leader statute supplements resale price maintenance by putting a 
floor under all prices. The producer or owner of a commodity eligible for resale 
price maintenance may not desire to risk price inelasticity or private brand com- 
petition by chains. Loss limitation statutes apply automatically. Zorn and Feld- 
man, Business Under the New Price Laws (1937) 317, 318. 

Fair trade acts have been passed by forty-four states. Citations and texts 
appear in 2 C.C.H. Trade Reg. Serv. (1938). 2804 et seq. 

Similarly the Miller-Tydings Act, 15 U.S.C.A. §1 (Supp. 1940), ex- 
cepts resale price maintenance contracts valid in the state of resale from the 
operation of the Sherman Act. The Wisconsin act was sustained in Weco Pro- 
ducts Co. v. Reed Drug Co., 225 Wis. 474, 274 N.W. 426 (1937). The California 
law was upheld in Old Dearborn Distributing Co. v. Seagram-Distillers Corp., 
299 U. S. 183 (1936). 

Seligman and Love, op. cit. supra note 9, at 144-146. 

The Fair Practice Code of the National Association of Better Business Bu- 
reaus as revised in 1935 provided, “5. No statement or representation shall be 
used in advertising referring to cut prices on trade-marked merchandise or other 
goods, in such manner as to lead the public to believe that all the merchandise 
seld by the advertiser is similarly low priced, when such is not the fact.” Handler, 
Cases on Trade Regulation (1937) 767-68. 

In Rust v. Griggs, 172 Tenn. 565, 113 S.W. (2d) 733 (1938), D’s poster 
bore the caption “Pay Cash; Pay Less.” It advertised two genuine loss leaders, 
but the other articles listed were priced well above cost. Held on demurrer a 
violation of the loss leader statute; opined that D had misled purchasers, un- 
fairly diverted trade, etc. 

The F.T.C. has often issued cease and desist orders against advertising of 
bogus price reductions. Bleecker-Foster, Inc., 27 F.T.C.D. 255 (1938); Midwest 
Publishing Co., 26 F. T.C.D. 939 (1938); Wolf Creek Soap Co., 25 F.T.C.D. 327 
(1937). But the F.T.C. has no power to prohibit predatory price cutting not 
accompanied by deception or the like. Sears Roebuck and Co. v. F.T.C., 258 
Fed. 307 (C.C.A. 7th, 1919). 

A deceptive and unfair method which sometimes accompanies loss leader 
practices is bait selling, i.e., advertising a product at a cut price with only a 
scant stock on hand, intending to offer a substitute item. Grether, op. cit. supra 
note 8, at 201. Maryland, Oregon and Utah included a prohibition of this prac- 
tice in their sales below cost acts. 
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use loss leaders and is unable to compete with stores that do.™ It 
is not clear whether these objections are encompassed in the declar- 
ation of policy prefacing the Wisconsin act: “The practice of selling 
certain items of merchandise below cost in order to attract patronage 
is generally a form of deceptive advertising and an unfair method 
of competition in commerce.”’?* A similar conclusion has been reached 
by twenty-eight states which have barred the loss leader from the 
arsenal of competition.’® 


In the Wisconsin court’s construction the components of the 
statutory prosecution are the issues of intent or effect plus result. The 
intent or effect of defendant’s act must be to injure competitors or 
to induce purchase of other merchandise.’* Its result’®* must be a 





™ Compare the ratio of operating expenses to net sales for the class of “all 
others” with chain store ratios, supra note 8. Seligman and Love, op. cit. supra 
note 9, at 149; Lyon, op. cit. supra note 4, at 599. 

The Wisconsin act was based on a model state unfair sales act proposed by 
the National Food and Grocery Conference Committee. “This commission was 
formed immediately after the N.R.A. was held unconstitutional. Its members 
are the National Retail Grocers’ Association, Associated Grocery Manufacturers of 
America; National Chain Store Association; National American Wholesale Asso- 
ciation; National Retail Owned Wholesale Grocers; and the National Volun- 
tary Groups Institute.” Comment (1938) 32 Ill. L. Rev. 816, 846, n. 184. 

“Wis. Stat. (1939) $100.30 (1). 

™ However, four statutes have been held unconstitutional by state supreme 
courts. Daniel Loughran & Co., Inc. v. Lord Baltimore Candy & Tobacco Co.. 
Inc., — Md. —, 12 A. (2d) 201 (1940); State ex rel. English v. Ruback, 135 
Neb. 335, 281 N.W. 607 (1938); State v. Packard-Bamberger & Co., Inc., 123 
N.J.L. 180, 8 A. (2d) 291 (1939); Commonwealth v. Zasloff, 338 Pa. 457, 13 A. 
(2d) 67 (1940); cf. People v. Victor, 287 Mich. 506, 283 N.W. 666 (1939). The 
Minnesota statute invalidated in Great Atlantic and Pacific Tea Co. v. Erwin, 
23 Fed. Supp. 70 (Dist. Ct. Minn., 1938), was amended by Minn. Laws (1939) c. 
403, and thereafter sustained in McElhone v. Geror, 207 Minn. 580, 292 N.W. 
414 (1940). 

Citations and texts appear in 2 C.C.H. Trade Reg. Serv. (1938) [2322 et seq. 

** On its face, Wis. Stat. (1939) $100.30 (4) renders sales below cost subject 
to fine without reference to intent, effect, or result. This hiatus in the statute is 
caused by failure to incorporate the elements of the statutory prosecution in 
the penalty section. Other state statutes based on the same model bill as the 
Wisconsin law, supra note 11, have accomplished the incorporation by reference 
through the use of the phrase “in contravention of the policy of this Act.” 
Arizona, Louisiana, Oklahoma, Tennessee, and Virginia. The ommission of this 
phrase was doubtless inadvertent, a conclusion supported by the fact that the 
statutory presumption also found in Wis. Stat. (1939) $100.30 (4) contains the 
words “in contravention of the policy of this section.” 

“See supra note 3. Note that within the dual option of intent or effect, the 
state has three further choices in its line of proof. 

Consider the implications of “unfairly” injuring a competitor. Price compe- 
tition has been the norm between commercial competitors. Is price competition at 
a level below cost unfair per se, or does “unfairly” add a distinct element? People 
v. Victor, 287 Mich. 506, 517, 283 N.W. 666, 671 (1939). In holding the Maryland 
act violated due process requirements of definiteness the trial court said, “The key 
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tendency drastically to reduce competition generally, or to deceive 
purchasers.*® 

Balanced against the state’s evidentiary difficulties is the statutory 
presumption of violation: “Proof of any such [below cost] adver- 
tising, offer to sell or sale by any retailer or wholesaler in contra- 
vention of the policy of this section shall be prima facie evidence 
of a violation hereof.” The critical words obviously are “policy of 
this section.” Conceivably they refer to the policy set forth in sec- 
tion 1 of the act, already quoted.’” The principal case, however, finds 
this “policy” defined in the very section defining the statutory offense. 
This apparently leaves the statutory presumption stating the tauto- 
logical proposition that when all the elements of a prosecution with- 
out benefit of presumption are proved, a prima facie case of violation 





word of the Act is ‘unfairly’; without that the Act collapses. The word ‘un- 
fairly’ is of vaporish connotation insusceptible of compression, save in rare in- 
stances to fact.” Daniel Loughran Co., Inc., v. Lord Baltimore Candy & Tobacco 
Co., Inc., 3 C.C.H. Trade Reg. Serv. (1938). 25,359 (Circuit Ct. No. 2, Balti- 
more, Md., 1939). 

“See supra note 3. Reasonable construction of “where the result . . . is 
...to...” demands that it mean only where the result is etc. The effects clause 
deals primarily with injury to individual competitors whereas the results clause deals 
with injury to competition in general. The difference in scope, as well as use of 
“result” instead of “effect” indicates that there is a distinct necessity of proving 
one of the designated results. The Tennessee legislature anticipated this con- 
struction and changed the statutory language to avoid it, by adding to a pro- 
hibition section otherwise identical with Wisconsin’s, “It is futher declared that 
such advertising, offers or sales by any retailer or wholesaler with such intent 
or effect or result are in contravention of the policy of this Act.” 

Except for the deception clause, the language of the results clause is borrowed 
from the original Clayton Act, 15 U.S.C.A. §13 (2), plus the Sherman Act language, 
15 U.S.C.A. §1, as tempered by the “rule of reason,” Standard Oil Co. of New 
Jersey v. United States, 221 U. S. 1 (1911). The Robinson-Patman Act, 15 U‘S. 
C.A. §13 a, substantially reduces the Clayton Act burden of proof. A monopolis- 
tic tendency may be established by showing damage to an individual competitor 
because of the dangers inherent in a sustained course of picking off competitors 
one by one. Cf. H. C. Brill Co., Inc., 26 F.T.C.D. 666, 680 (1938). 

** Wis. Stat (1939) §100.30 (4). 

* This contention was made in the state’s brief in State v. Twentieth Cen- 
tury Market, 9, 10, 32, 33. It overlooks the obvious similarities in language 
between the presumptive section and the prohibitive section, supra note 3, and the 
dissimilarities in language between the policy preface and the presumptive sec- 
tion, as well as the physical location of the three sections in the statute book, the 
presumptive section adjoining that defining violation. Also rebutting the conten- 
tion is internal evidence from other states’ statutes. The Arizona act, Ariz. Laws 
(1939) c. 39, §§3, 4, obviously drawn from the same model bill as the Wisconsin 
act, supra note 11, prohibits sales below cost and provides a presumption in 
almost identical terms. And yet the statute contains no policy foreword. The 
Maryland act, Md. Laws (1939) c. 248, §§116, 117, presents the same argument as 
the Arizona law. The Louisiana act, La. Acts (1940) No. 338, §§3, 4, while nearly 
identical in the critical passages, does not include the statement of policy within 
the operative part of the statute. See also, Tenn. Acts (1937) c. 69, $§2, 3; Va. 
Acts (1938) c. 441, §§3, 4. 
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is established.1® And the court showed no disposition independently 
to presume anything anti-social from the bare advertisement of mer- 
chandise at a price below cost.?® 

Possibly some procedural advantage obtains to the state from the 
fact that the presumption requires a defendant to go forward with 
evidence that his act is lawful under one of the statutory excep- 
tions.” But, since Wisconsin has previously held that an accused 
must bring himself within exceptions found outside the enacting 
clause of a penal statute, the gain is illusory.”* 





* See supra notes 3, 13, 15. The basic facts on proof of which violation is pre- 
sumed, therefore, are first either (a) intent or (b) effect; and second, result. 

* The court’s attitude is doubtless explainable on the facts by the presence 
of defendant’s rebutting evidence. D’s store manager testified that one low price 
was set to reduce an overlarge investment in a slow moving item, and the other to 
meet competition, consisting of a lower price advertised by a Chicago chain with 
stores in D’s trade area, in a Chicago paper with circulation in D’s competitive 


area. 

It has been observed that unless the courts would presume specific in- 
tent to injure competitors from a sale below cost, the statutes would not alter 
the common law on price cutting. Comments (1938) 47 Yale L. J. 1201, 1206, 
n. 30; (1939) 52 Harv. L. Rev. 1142, 1146-7. Of the few common law cases 
on price cutting, the still fewer giving relief emphasized that the defendant was 
activated by sheer spite or was at best a temporary competitor. Boggs v. Dun- 
can-Schell Furniture Co., 163 Iowa 106, 143 N.W. 482 (1913); Dunshee v. Stand- 
“ard Oil Co., 152 Iowa 618, 132 N.W. 371 (1911); Tuttle v. Buck, 107 Minn. 145, 
119 N.W. 946 (1909); cf. Passaic Print Works v. Ely & Walker, 105 Fed. 
163 (C.C.A. 8th, 1900). In view of the commercial facts, supra notes 7, 9 it 
would be idle for the legislature to prohibit sales below cost only when im- 
pelled by unmitigated malice. If the legislature did so intend it would be un- 
reasonable for a court to presume malicious motivation merely from a sale 
below cost. A sensible view was adopted by the court in State v. Langley, 53 
Wyo. 332, 354, 34 P. (2d) 767, 775 (1938): “It [the legislature] has declared 
acts unlawful though the motive of gain co-exists with the intent to injure—acts, 
accordingly, which at common law would be entirely innocent. .. .” Cf. Balzer 
v. Caler, — Cal. App. (2d) —, 74 P. (2d) 839 (Dist. Ct. of App., 3d Dist., 1937), 
afd (on intent grounds) 11 Cal. (2d) 663, 82 P. (2d) 19 (1938); Dikeou v. 
Food Distributors Ass’n, — Colo. —, 108 P. (2d) 529 (1940); Miller’s Groceteria 
Co. v. Food Distributors Ass’n, — Colo. —, 109 P. (2d) 637 (1941). 

* Wis. Stat. (1939) §100.30 (6). Excepted transactions include, for example, 
meeting competition, bona fide clearance and liquidation sales. This appraisal of 
the statutory presumption is made in a Comment (1939) 52 Harv. L. Rev. 1142, 
1147, n. 26, in reference to the loss leader laws of Tennessee and Arizona which 
contain presumptions phrased similarly to that of Wisconsin, supra note 17. The 
statutory list of exceptions might well have included price cutting on a new 
commodity to introduce it to consumers. Miller’s Groceteria Co. v. Food Dis- 
tributors Ass’n, — Colo. —, 109 P. (2d) 637 (1941). 

™ Where the exception is in a separate section distinct from the enacting 
clause, it is a matter of defense which the state need not negative in its pleadings 
or proof. Splinter v. State, 140 Wis. 567, 123 N.W. 97 (1909); Byrne v. State, 
12 Wis. 577, 584-585 (1860); Sokel v. People, 212 Ill. 238, 72 N.E. 382 (1904); 
State v. Price, 71 N.J.L. 249, 58 Atl. 1015 (1904). Cf. Davis v. United States, 274 
— 928 —_ 9th, 1921) ; Manning v. United States, 275 Fed. 29, 32, 33 (C.CA. 
th, 1921). 
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Unless amended, the loss leader act under the present construc- 
tion will probably be of scant effect. A partial solution lies in pro- 
viding an adequate prima facie case, one that would make proof of 
the basic fact, namely a sale below cost, raise a presumption of the 
existence of the prohibited intent or effects.22 However, a state can- 
not accomplish by a statutory presumption what it may not consti- 
tutionally do by direct legislation.” 


The Fairmont Creamery case of 1927, holding that a state can 
not impose criminal penalties on geographic price discrimination in 
absence of an intent to monopolize,™* is still followed in the state 
courts.2> It is significant that the statute invalidated in the Fairmont 





™Six states, Connecticut, Maine, Massachusetts, Minnesota, Rhode Island, 
and West Virginia presume specific intent, the sole requisite to violation, from a 
sale below cost. The effect should be at least as readily inferable from the act 
as the intent. 

Due process requires of a statutory presumption that the fact presumed 
bear a reasonable relation to the fact proved. Manley v. Georgia, 279 U. S. 1 
(1929) ; Mobile, J. & K. C. R.R. v. Turnipseed, 219 U. S. 35 (1910). A statutory 
presumption must not deny a reasonable opportunity for rebuttal. Western & 
Atlantic R. v. Henderson, 279 U. S. 639 (1929); Adams v. New York, 192 U. S. 
585 (1904). A presumption must strike a fair balance of convenience as between 
the parties. Morrison v. California, 291 U. S. 82 (1934). A statutory presumption 
of specific intent or scienter is not necessarily inconsistent with any of the gen- 
eral propositions. Yee Hem v. United States, 268 U. S. 178 (1925); Cockrill v. 
California, 268 U. S. 258 (1925) ; Adams v. New York, supra; Fenner v. Boykin, 
3 F. (2d) 674 (Dist. Ct., N. D. Ga. 1925). See also Ferry v. Ramsey, 277 U. S. 
88 (1928). 

The Connecticut court evinced some doubt of the constitutionality of a pre- 
sumption of specific intent from a sale below cost. Carroll v. Schwartz, 
— Conn. —, 14 A. (2d) 754 (1940). Specific intent could not be inferred from a 
sale at less than 10% above cost without violating requirements of reasonable- 
ness and fairness to both parties. Great Atlantic and Pacific Tea Co. v. Erwin, 23 
Fed. Supp. 70 (Dist. Ct. Minn. 1938). 

™ Bailey v. Alabama, 219 U. S. 219 (1911). 

*“We think the inhibition of the statute has no reasonable relation to the 
anticipated evil—high bidding by some with the purpose to monopolize or destroy 
competition.” Fairmont Creamery v. Minnesota, 274 U. S. 1, 9 (1927); accord 
Tyson v. Banton, 273 U. S. 418, 442-445 (1927). 

Nevertheless, police power statutes broadly prohibiting certain acts without 
regard to specific intent have often been upheld. International Harvester Co. v. 
Missouri, 234 U. S. 199, 209 (1914) (prohibition of combinations of competitors) ; 
Shevlin Carpenter Co. v. Minnesota, 218 U. S. 57 (1910) (penalty for trespass 
on state lands) ; Otis v. Parker, 187 U. S. 606, 609 (1903) (prohibition of dealing 
in futures); Booth v. Illinois, 184 U. S. 425 (1902) (futures); cf. Armour 
Packing Co. v. U. S., 209 U. S. 56, 85 (1900) (prohibition of railroad rate dis- 
crimination). 

*The New Jersey and Pennsylvania sales below cost acts were overturned 
for failure to require specific intent. State v. Packard-Bamberger & Co., Inc., 123 
N.J.L. 180, 8 A. (2d) 67 (1940). 

Due process requires that statutes creating new offenses be definite in their 
terms to inform those subject to them what conduct on their part will incur 
penalties. Minnesota v. Probate Court, 309 U. S. 270, 274 (1940) ; Champlin 
Refining Co. v. Commission, 286 U. S. 81, 89-93 (1921). A requirement of speci- 
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case required proof of neither specific intent nor monopolistic re- 
sult. There is reason to doubt that the present United States Su- 
preme Court would attach controlling importance to motive.** The 
Wisconsin provision allowing the state to proceed on either an intent 
or effect theory in prosecuting a sale below cost should be upheld.” 
So also a statutory presumption of specific intent or harmful 
effects from a showing of a sale below cost should be within the 
power of the legislature.2* The enforcement problem would be further 
mitigated by substitution of a generalized legislative finding of the 
evils attributable to sales below cost for the existing necessity of 
showing that an individual sale resulted in serious diminution of 
competition or deceived purchasers.” 





fic intent is a makeweight toward definiteness. American Telephone & Telegraph 
Co., Inc., v. Sherman, 266 U. S. 497, 502-3 (1925); Omaechevarria v. Idaho, 246 
U. S. 343, 348 (1918). It has been found so as to loss leader statutes. People v. 
Kahn, 19 Cal. App. (2d) 758, 766-7, 60 P. (2d) 596, 600; State v. Sears, — 
Wash. —, 103 P. (2d) 337, 345 (1940); State v. Langley, 53 Wyo. 332, 367-8, 84 
P. (2d) 767, 780-81 (1938); cf. State ex rel. English v. Ruback, 135 Neb. 335, 
281 N.W. 607 (1938). 

* Holmes, Brandeis and Stone, J. J., dissented without opinion in the 
Fairmont case, supra note 24. A different attitude may be indicated in United 
States v. Socony-Vacuum Oil Co., Inc., 310 U. S. 150, 210-225 (1940). But see 
Old Dearborn Distributing Co. v. Seagram-Distillers Corp., 299 U. S. 183, 193 
(1936) (scienter). 

See supra notes 24, 26. The legislature might prohibit sales below cost with- 
out regard to intent. Idaho’s law does this. An act might be drawn to prohibit 
sales below cost where specific intent is present, requiring no proof of injury. 
The usual statement is “for the purpose of injuring competitors or destroying 
competition.” California, Connecticut, Maine, Massachusetts, Michigan, Rhode 
Island, S. Carolina and Washington. A variant is “for the purpose of injuring 
competitors and destroying competition.” Arkansas, Colorado, Kentucky, Michi- 
gan, Minnesota, Montana, W. Virginia and Wyoming. 

The Oregon law provides for proof of the effect element only. Presence of 
the effect element has been held to compensate for the absence of intent. 
McElhone v. Geror, 207 Minn. 580, 292 N.W. 414 (1940). ‘ 

For cause, the requirement of showing effect may be entirely dispensed with 
in police power prohibitions. Purity Extract & Tonic Co. v. Lynch, 226 U. S. 
192 (1912); Silz v. Hesterberg, 211 U. S. 31 (1908). See also Biddle Purchasing 
Co. v. F.T.C., 96 Fed. (2d) 687 (C.C.A. 2d, 1938). 

*See supra note 22. 

* The Wisconsin act already contains such a finding. Wis. Stat. (1939) §100.30 
(1). In the present constitution of the act, it appears a bit redundant. Bill 1645, 
currently under consideration in the Wisconsin legislature, makes many of the 
changes recommended in this note. It declares sales below cost illegal and subject 
to fine when committed with the intent of inducing the purchase of other mer- 
chandise, or of unfairly diverting trade from a competitor or otherwise injuring a 
competitor. It eliminates the state’s option of proceeding on an effect theory 
and dispenses with the necessity of proving results. Evidence of a sale below 
cost is prima facie evidence of any one of these varieties of specific intent; ap- 
parently the state may take its choice. Bill 164S was passed by the senate on 
March 21, 1941. On March 26, the assembly committee on judiciary reported 
concurrence recommended. Bulletin of the Proceedings of the Wisconsin Legisla- 
ture—Week Ending April 12, 1941, p. 88. 
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Even under the present act in default of amendment, enforce- 
ment may be facilitated by resort to.a new theory and procedure. The 
theory derives from Rust v. Griggs,®° a Tennessee case, which held 
that there was a tendency to deceive purchasers in a loss leader ad- 
vertisement. Its implication is perhaps that most loss leader practices 
may be found deceptive because of their untrue connotation of pre- 
vailing instead of particular low pricing.* The procedure is that of 
Section 288.01 of the 1939 Statutes providing that monetary penal- 
ties are enforceable in a civil action brought by the state as plaintiff.5? 

WILLIAM FINN COoLtins. 





172 Tenn. 565, 113 S.W. (2d) 733 (1938); supra note 10. 

"The line of least resistance in proving violation would be to show that D 
had sold below cost with the intent or effect of inducing purchase of other 
merchandise and with the result of purchaser deception. Could not deception be 
located in the general tendency of loss leader practices: to convince consumers that 
they are dealing with a low cost store? The misrepresentation condemned in 
Rust v. Griggs, 172 Tenn. 565, 113 S.W. (2d) 733 (1938), supra note 10, rests 
on but a slightly more substantial inference from fact to belief. 

"Wis. Stat. (1939) §10030 (4) provides for punishment by fine only. 
Wis. Stat. (1939) §288.01 provides, “Where a forfeiture imposed by statute shall 
be incurred it may be recovered in a civil action unless the act or omission is 
punishable by fine and imprisonment or by fine or imprisonment. The word for- 
feiture, as used in this Chapter, includes any penalty in money or goods.” While 
$100.30 (4) is couched in phaseology appropriate to the definition of a crim- 
inal offense, it is nonetheless within the terms of §288.01. A comparison of Wis. 
Stat. (1933) $288.01 with the amending act, Wis. Laws (1935) $74, demonstrates 
that the legislature intended to bring misdemeanors punishable by fine only, 
within the operation of §288.01. See also Note (1937) 12 Wis. L. Rev. 365, 367, 
n. 6. 

The distinctions between criminal prosecutions and civil actions to recover 
penalties make it much more advantageous for the state to enforce the loss 
leader statute under the civil penalty procedure. The civil action is started by 
the state as plaintiff with a summons and complaint. Wis. Stat. (1939) §288.02. 
These pleadings are to be liberally construed. State v. Zillman, 121 Wis. 472, 98 
N.W. 543 (1904). In a civil action to recover a penalty the state can win on the 
preponderance of the evidence as against the requirement of proof beyond a rea- 
sonable doubt in a criminal prosecution. State v. Nergaard, 124 Wis. 414, 102 
N.W. 899 (1905); cf. United States v. Regan, 232 U. S. 37 (1914). The judge 
may direct a verdict for the state where reasonable jurors could not differ. Cf. 
Hepner v. United States, 213 U. S. 103 (1909). The defendant in a civil action 
is not entitled to confrontation with witnesses against him. Cf. United States v. 
Regan, 232 U.S. 37 (1914). The rule prohibiting double jeopardy does not apply 
as between an action for a penalty and a criminal prosecution although both are 
founded on the same facts. Cf. Brown v. Swineford, 44 Wis. 282 (1878). It is 
doubtful whether the presumption of innocence is applicable to a civil action 
to recover a penalty. 

However, penal statutes are to be strictly construed. State v. Wisconsin 
Central Ry., 133 Wis. 478, 113 N.W. 952 (1907). Also the defendant in a forfeiture 
action is constitutionally entitled to be free from unreasonable search and 
seizure and compulsory self-incrimination. Boyd v. United States, 116 U. S. 616 
(1886) ; Lees v. United States, 150 U. S. 476 (1893). 





